CASES ARGUED AND DETERMINED 


Supreme our of Ayeorgia, 


AT ATLANTA. 


JULY TERM, 1876. 


PRESENT—HIRAM WARNER, CHIEF JUSTICE. 
L. E. BLECKLEY, 
JAMES JACKSON, 


Tuomas D. SPEER ef al., plaintiffs in error, vs. O. P. MER- 
RYMAN & CoMPANny, defendants in error. 


1. Where a bill of exceptions is signed neither by the plaintiffs in error nor 
their counsel, the writ of error will be dismissed. (R.) 

2. Nor can this defect be cured by a proposition from counsel to sign the bill 
of exceptions after it has reached this court. (R.) 


Practice in the Supreme Court. July Term, 1876. 


When this case was called, counsel for defendant moved to 
dismiss the writ of error because the bill of exceptions as certi- 
fied by the judge and the clerk, was signed by no one. Coun- 
sel for plaintiffs in error, to cure this omission, proposed to 
sign either their own names or the names of the counsel who ap- 
peared in the record to have represented the case in the court 
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below. This the court refused to permit, and dismiss the 
case, enunciating the principles embraced in the above head- 
notes. 


Hawkins & Guerry, for plaintiffs in error. 


B. P. Houuis, for defendant. 


Jack Porter, plaintiff in error, vs. THE State oF GEOR- 
GIA, defendant in error. 


The brief of evidence used on the motion for a new trial must have been 
approved by the presiding judge, notwithstanding the fact that it has been 
agreed upon by counsel, and this approval must affirmatively appear either 
in the bill of exceptions or in the record. (R.) 


New trial. Practice in the Supreme Court. July Term, 
1876. 


Counsel for the state moved to dismissed the writ of error 
in this case because it nowhere appeared, either in the bill of 
exceptions or in the record, that the brief of evidence had been 
approved by the presiding judge. It was replied that though 
this fact was true, yet it appeared from the record that the 
brief of evidence had been agreed upon by counsel. The 
court sustained the motion and dismissed the case, enunciating 
the principle embraced in the above head-note. 


A. L. Hawes, by D. H. Pops, for plaintiff in error, 


B. B. Bowrr, solicitor general, for the state. 
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Bensamin H. Hit, plaintiff in error, vs. Bengamin T. 
SIBLEY, defendant in error. 


Where, to an action on a contract, the defendant seeks to recoup the damages 
resulting from plaintiff's failure to comply with his obligations thereunder, 
and the evidence is conflicting as to whether such damage resulted from 
the default of plaintiff, or of defendant, or of both, the jury may take into 
consideration the conduct of both parties and make their verdict accord- 


ingly. 


Contracts. Recoupment. Damages. Before Judge Rice. 
Clarke Superior Court. August Term, 1875. 


The facts of this case are sufficiently reported in the de- 
cision. 


B. H. H11u & Son, for plaintiff in error. 


S. P. Tuurmonp; R. N. Ety, for defendant. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant on an open account in the statutory form, for the 
sum of $704 35, with a bill of particulars annexed. The de- 
fendant filed a plea to the plaintiff’s action, in which he 
alleged “‘ that the plaintiff was an overseer on the plantation 
of defendant for the year 1872, under a special contract to 
furnish sixty hands, and make for defendant plenty of corn 
and three hundred bales of cotton, and in consideration there- 
of, was to receive $20 00 to the hand, but said plaintiff utterly 
neglected his duty as such overseer, and did not perform his 
contract, and damaged the said defendant $5,000 00 or more, 
for which defendant prays judgment,” ete. On the trial of 
the case, the jury, under the charge of the court, found a ver- 
dict for the plaintiff for the sum of $600 00. A motion was 
made for a new trial on the several grounds therein set forth, 
which was overruled by the court, and the defendant excepted. 

The plaintiff claimed that the defendant was indebted to 
him the sum of $900 00 for his services as overseer for the 
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year 1872, together with some other items charged in his ac- 
count, amounting to the sum of $907 40, which account was 
credited with the sum of $203 05, leaving due the plaintiff 
$704 35, which latter sum the plaintiff claimed to be due 
him. The evidence in the record is conflicting as to the special 
contract alleged in defendant’s plea, and there is evidence go- 
ing to show that defendant failed to furnish cotton seed in 
time for planting, and also failed to furnish suitable mules in 
time to make the crop. The evidence is also conflicting as to 
the cause of the failure to make a full crop of cotton on 
the plantation, the defendant insisting that it was the fault 
of the plaintiff, as overseer, the plaintiff insisting that it was 
the fault of the defendant in not furnishing cotton seed in 
time for planting, and in not furnishing suitable mules ; 
of bad seasons, destruction of the cotton by the caterpillar, 
ete. The court charged the jury, in substance, in view of the 
evidence in the record, that whether the contract of employ- 
ment of the plaintiff was as insisted on by him, or as insisted 
on by defendant, in either event, if the plaintiff failed or neg- 
lected to perform his duty as an overseer, and in consequence 
of such failure and neglect of duty on the part of the plaintiff 
the defendant was damaged, the defendant is entitled to have 
the amount he was damaged deducted from the amount of the 
plaintiff’s claim. 

The defendant contends that inasmuch as the jury found for 
the plaintiff only the sum of $600 00, the same being less 
than the amount claimed by the plaintiff, therefore they must 
have found that the plaintiff had failed to perform his duty 
as overseer, and as the lowest amount of damages proved by 
the defendant was $5,000 00, the verdict should have been 
for the defendant, and the case of Jones vs. Lynch, 54 Geor- 
gia Reports, 271, is relied on to sustain the principle con- 
tended for. ‘The case now before us is distinguishable from 
Jones vs. Lynch in two important features. This is an action 
on an open account, in the statutory form, with bill of par- 
ticulars annexed, and it was held by this court in Johnson vs. 
Quin, 52 Georgia Reports, 485, that the 3393d section of the 
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Code was intended to allow the plaintiff to recover in an 
action on account such an amount thereof as he was justly 
and equitably entitled to, either under a special agreement to 
pay the amount charged or so much as the goods or services 
rendered were reasonably worth, without regard to the tech- 
nical rules of pleading or the evidence applicable to a special 
contract or a quantum meruit. In this case, there is evidence 
on the part of the plaintiff going to show that it was the 
fault of the defendant in not furnishing mules, cotton seed, 
etc., that a full crop of cotton was not made, and the jury 
may have taken that into consideration, as well as the fault of 
the plaintiff, in adjusting the rights of the parties under this 
statutory form of action, as they had the right to do. In other 
words, the jury may have believed from the evidence that 
both parties were at fault, and regulated their verdict accord- 
ingly, on the principle of contributory negligence; there is 
certainly evidence in the record which would have autltorized 
them to do so. In Jones vs. Iynch the action was on a prom- 
issory note, and the defendant pleaded a partial failure of 
consideration, on the ground that the plaintiff represented 
that the city lot for which the note was given was bounded 
by Gray street, when it was not. The court charged the jury 
that the measure of damages was the lessened value of the lot 
in consequence of Gray street not being there where it was 
represented to be. The lowest proven damage was $500 00, 
the jury found only $140 00 damage, and a new trial was 
granted because the verdict was contrary to the charge of the 
court. There was no conflict of evidence in that case as to 
the cause of the damage, as in this case. There was no evi- 
dence in that case of any contributory negligence on the part 
of the defendant by which the damage might have been 
caused, as in this case. In that case, there was no dispute or 
conflict of evidence as to the cause of the defendant’s damage, 
therefore there was no margin for the jury to have appor- 
tioned the damages as there is under the evidence in this 
case. Whilst there is no conflict of evidence in this case as 
to the amount of damage the defendant sustained, there is a 
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very serious conflict of evidence as to what caused that dam- 
age. ‘The jury may have believed that both parties were at 
fault, under the evidence, as they had the right to do, and 
regulated their verdict accordingly. Construing the charge of 
the court complained of with the other portions of the charge 
contained in the record, there was no error, in view of the 
rulings of this court in Johnson vs. Quin, before cited, at least 
none of which the defendant has any legal right to complain. 
In our judgment, the verdict is not contrary to the weight of 
the evidence, and we will not disturb it. The objection to 
the interrogatories came too late, and is not sufficient to set 
aside the verdict. 
Let the judgment of the court below be affirmed. 


JaMES L. Brown, administrator, plaintiff in error, vs. MEL- 
vinAa M. WILson ef al., defendants in error. 


1. Upon a bill without equity, the judge is not obliged to order that cause be 
shown against granting injunction. He may refuse the injunction at once, 
on inspection of the bill; first hearing argument and authority from com- 
plainant, if any be offered. 

. Matters disposed of on plea or answer at law, cannot be urged, after judg- 
ment, as cause for enjoining the judgment. They are ves adjudicata. Oth- 
er parties than those then before the court were not requisite to render 
available the particular matters in question. 

. A contingent liability to which the estate is exposed, known to the admin- 
trator before a judgment was rendered against him at the instance of dis- 
tributees, and not pleaded to the action, will not serve as the basis of an 
injunction to restrain the collection of the judgment, the liability being no 
less contingent now than it was then. 

4. The time to file a bill of interpleader is before judgment for the fund has 
been rendered in favor of one of the claimants against the stake-holder. 

5. Failure to enter a credit on the 7. fa. will not warrant injunction to arrest 
levy and sale. 


Practice in the Superior Court. Equity. Judgment. Res 
adjudicata. Injunction. Interpleader. Executions. Before 
Judge BARTLETT. Greene County. At Chambers, April 
13th, 1876. 
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Reported in the opinion. 


Lewis & Son; James L. Brown; E. C. KINNEBREW, 
for plaintiff in error. 


Co_umsBus HeEarp, by Orr & LEwis, for defendants. 


BLECKLEY, Judge. 


1. The judge, on inspecting a bill which is clearly without 
equity, may decline to order the defendants to show cause, 
and may refuse the injunction at once: 54 Georgia Reports, 
579. It does not follow from this that the complainant will 
be denied a hearing in support of his bill, if he asks for it 
when the bill is presented, or before the judge has returned it 
with his decision thereon. By brief, or otherwise, the com- 
plainant may argue his right, and the judge will hear him ex 
parte. If convinced that the defendant should be called upon 
to show cause, the judge will then order him up for that pur- 
pose, appointing a time and place, as the Code requires; but 
why should the defendant be troubled if there is obviously 
no merit in the bill? There seems to be no merit in this one, 
and we think it disposed of by the several propositions that 
follow. 

2. If an administrator, on being cited by the distributees 
to appear before the ordinary to settle his accounts, in terms 
of the Code, files an answer, and, by way of showing cause 
why no absolute judgment should be rendered against him, 
alleges that he is under injunction from a court of equity 
which restrains him from paying out any money of the estate 
which he represents; also, that he is threatened with a suit to 
enforce against him, as administrator, an alleged liability 
which his intestate incurred as one of the securities upon a 
certain administration bond; and, also, that he has received 
notice from one of his intestate’s co-securities on such admin- 
istration bond, not to pay out the assets in his hands until the 
matter of the threatened suit shall be settled; and if, after 
his answer is overruled by the ordinary, the administrator ap- 
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peals to the superior court, and that court, on the verdict of a 
jury, renders absolute judgment against him for a sum cer- 
tain, in favor of the distributees, that judgment, unreversed, 
is conclusive upon the administrator; and the question wheth- 
er the distributees are entitled to be paid the amount of the 
judgment, notwithstanding anything in the answer contained, 
is res adjudicata. 

3. The collection of the judgment will not be enjoined on 
a bill setting forth the same matters alleged in said answer, 
together with the further averment that co-securities of the 
intestate upon a certain guardian’s bond, (which guardian has 
become insolvent) have notified the administrator that the 
ward’s estate has been wasted, and that the administrator will 
be held liable for the intestate’s proportion of any recovery 
that may be had upon the bond, it not appearing that any 
new danger has arisen in respect to this latter element of the 
bill since the judgment was rendered, or that the notice men- 
tioned was not received before, or that the administrator has 
come to the knowledge of any material fact since. 

4. When a bill of interpleader is the proper remedy it 
should be brought before one of the claimants of the fund has 
obtained judgment therefor. If the stakeholder knows of 
both claims, and does not call for interpleading till after an 
absolute judgment goes against him, he will be too late. 

5. It is no cause for enjoining a judgment that the plain- 
tiff’s attorney has failed to enter a credit on the execution 
according to agreement. 

Judgment affirmed. 


Sarau NE :soy, plaintiff in error, vs. Joan M. Grit, de- 
fendant in error. 


(BLEeck.tEy, Judge, was providentially prevented from presiding in this case.) 


In a contest between the plaintiff and defendant in f. fa., though no entry 
be made on the execution in seven years, yet if, during that time, the record 
of the court discloses that a motion was made by defendant, for re- 
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lief against the judgment in the court where it was obtained, and that 
after argument had on said motion, the execution was ordered to proceed 
within the seven years, and the next year after such order for the execution 
to proceed, a levy was made, the judgment on which such execution issued 


is not dormant. 


Executions. Statute of Limitations. Levy and Sale. Be- 
fore Judge CLARK. Macon Superior Court. December Term, 
1875. ; 


Reported in the opinion. 
Tuomas P. Loyp, by brief, for plaintiff in error. 
W. A. Hawkxrys, for defendant. 


JACKSON, Judge. 


In this case the facts were submitted to the court and were 
as follows: No entry was made on the execution in seven 
years from the date thereof, but a motion was made to open 
and reduce it under the relief laws by one of the defendants, 
and returned to court by the sheriff; and then it was contin- 
ued from term to term, and within seven years from the judg- 
ment the court ordered it to proceed; and the next year it 
was levied and met by an affidavit of illegality that it was 
dormant because no entry was made upon it. 

If we should confine ourselves to the words of the statute, 
we should hold it dormant, but this court, in 2d Kelly, and 
3d Ibid., and many following cases, departed from the words 
and have given the dormant acts an equitable -construction. 
The principle arrived at seems to be that, as between the plain- 
tiff and defendant, any record facts which go to show that the 
judgment creditor was active, particularly if his want of activ- 
ity during any of the time was caused by the act of the defend- 
ant, would operate to save the judgment from the operation 
of the act, such as claiming money in court, in the case in 3 
Kelly, and any official action upon the public dockets so as to 
notify the world that the plaintiff claimed that his judgment 
was subsisting, as in 41 Georgia Reports, 133. We think 

VOL. LVI. 35. 
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this case comes within the principle ruled in those cases: 3 
Kelly, 274; 41 Georgia Reports, 133; 19 Ibid., 517; 25 
Ibid., 274; 42 Tbid., 213; and that this judgment is not dor- 
mant, and we therefore affirm the judgment of the circuit 
cuurt, 


Joun Jones et al., plaintiffs in error, vs. FrRankKiLin W. 
Bivins et al., executors, defendants in error. 


(Biecxtey, Judge, was providentially prevented from presiding in this case.) 


The exceptions specified in the Code, by which a prescriptive title will be de- 
feated, are exhaustive, and will not be enlarged by construction. 


Prescription. Before Judge Wrigut. Baker Superior 
Court. May Term, 1876. 


Reported in the decision. 
D. A. Vason, for plaintiffs in error. 


Warren & Hosss, for defendants. 


WaRNER, Chief Justice. 


This was an action of ejectment pending in the court below, 
and by agreement of the parties was submitted to the decision 
of the court on the following agreed statement of facts, to-wit ; 

“That plaintiffs have a regular chain of title for this lot 
from the state of Georgia; that in 1858 or 1859 the said ex- 
ecutors sold this lot of land to A. H. Metts for $1,000 00, 
one half cash, balance on credit until January, 1860, and he re- 
evived a bond for titles upon the payment of the balance of 
the purchase money; that this note for balance of purchase 


money was reduced to judgment in 1861 against said Metts ; 
that on 29th December, 1868, the executors of Walker made 
and filed in the clerk’s office a deed for this lot to Metts, and had 
the same levied on and it was sold the first Tuesday in March, 
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1869, at sheriff's sale, and purchased by them and they receivi d 
the deed of the sheriff therefor. It was agreed that Metis 
will testify that he made the purchase for James Bond. It is 
also agreed that Johu Jones purchased this lot of land from 
James Bond for a valuable consideration, on the second day of 
November, 1860, and received his warranty deed therefor ; that 
he then went into the possession thereof, which has been open 
and continuous ever since, and that John Jones will testify that 
at the time he purchased this lot he had no notice of the bond for 
titles to Metts, or how James Bond derived his title to this lot, 
and that he was a bona fide purchaser without notice of this 
claim. It was also agreed that John Jones sued out a rule 
against Jackson, sheriff of said county, and Bivins and Walker, 
as executors, at the May term, 1869, of this court, to set aside 
said sale, and that they filed their answer thereto which was stil] 
pending. This action of ejectment was brought on the 30th of 
April, 1872, against John H. Mask, who was a tenant of John 
Jones, who, as owner thereof, was made party defendant, No- 
vember, 1872; that it was then agreed that both cases be con- 


> After argument had thereon 


sulidated and tried together.’ 
the court decided in favor of the plaintiffs in ejectment for the 
premises in dispute; to which said judgment the defendant 
excepted. ; 

The plaintiffs had the title to the land in controversy, and 
could have maintained their action of ejectment to recover the 
possession thereof, not only as against Metts but against Bond, 
and those who were in possession of the land claiming under 
them. Itis true that they had the right to file their deed in 
the clerk’s office, to the land, levy their execution thereon and 
sell it for the purchase money due therefor, but that was mere- 
ly a cumulative remedy given them by statute ; when they be- 
came the purchasers of the land at sheriff’s sale they stood in 
no better condition than any other purchaser would have 
done. 

It is admitted that Jones had been in possession of the 
land more than seven years before the commencement of the 


plaintiff’s action, but it is insisted that inasmuch as Jones 
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sued out a rule against the sheriff and the plaintiffs, to set 
aside the sale as set forth in the agreement, that that defeated 
his prescriptive title to the land. The statute declares that 
adverse possession of land, under written evidence of title, for 
seven years, shall give a title by prescription. The exception 
is, that if such written title be forged or fraudulent, and notice 
thereof be brought home to the claimant before or at the time of 
the commencement of his possession, no prescription can be 
based thereon : Code, section 2683. The general rule is, that 
when the statute commences running it continues to run, unless 
prevented by some one of the exceptions contained therein. 
According to the statement of facts in the agreement, the 
statute commenced running in favor of Jones, the defendant, 
from the 2d of November, 1860, that being the time of the 
commencement of his adverse possession. Inasmuch as the 
suing out of the rule by Jones against the sheriff and the 
plaintiffs, to set aside the sale as mentioned in the agreement, 
does not constitute one of the exceptions to the running of 
the statute as prescribed therein, it continued to run in favor 
of the defendant, and he acquires a good prescriptive title to 
the land in dispute, and the court erred in ruling to the con- 
trary thereof. This case comes within the principles ruled 
by this court in Wingfield, administrator, vs. Davis, 53 Geor- 
gia Reports, 655; see, also, Garrett vs. Adrian, 44 Georgia 
Reports, 275. 
Let the judgment of the court below be reversed. 





THE Georeta RAILROAD AND BANKING CoMPANY, plain- 
tiff in error, vs. JAMES NEELY, defendant in error. 


1. In Georgia, ordinary domestic animals and railroad trains are equally free, 
as respects each other, to pass over unenclosed lands. If they come in 
collision, with damage to either, the diligence of their respective owners 
will become material on the question of compensation. 

. What will excuse, and what will mitigate, where stock is killed by a loco- 


motive. 
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3. Full diligence, in this case, established by the company. 

4. Negligence is matter of fact, not of law. 

5. Does the first proposition in section 2972 of the Code apply to other than 
personal injuries? Quere. 


Railroads. Fences. Damages. Before Judge Porr.e. 
Oglethorpe Superior Court. April Term, 1876. 


Neely brought case against the Georgia Railroad and 
Banking Company for damages resulting from the killing of 
a mule and the disabling of a colt, both the property of the 
plaintiff. The defendant pleaded not guilty. 

The evidence presented, in brief, the following facts : 

The plaintiff, having made his crop, turned his mule out, 
having first hobbled her. The mule, by grazing, would feed 
herself, saving the plaintiff the expense of keeping her. The 
colt was also turned out. Both went upon the track of the 
defendant at night, and were struck by a passing train. The 
mule was killed and the colt ruined. The engineer discov- 
ered them on the track as far ahead of his engine as the 
head-light would enable him to see. He immediately re- 
versed his engine, blew on the brakes, and made every effort 
to stop the train, but was unsuccessful, owing to the grade 
down which he was running. When he first discovered the 
animals on the track, some sixty to seventy-five yards ahead 
of him, he whistled continuously for the purpose of frighten- 
ing them off. The plaintiff lived near the railroad. The 
engineer testified that he thought the mule would have 
moved from the track had she not been hobbled; that she 
appeared to be making great efforts to do so as the train ap- 
proached her. The plaintiff, on the contrary, swore that the 
hobbling did not affect her powers of locomotion. 

Evidence as to value, ete., was introduced. 

The jury found for the plaintiff $48 00, evidently appor- 
tioning the damages. The defendant moved for a new trial 


upon the following, among other grounds: 
Ist. Because the verdict was contrary to the law and the 
evidence, 
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2d. Because the court erred in refusing to charge as fol- 
lows: “Ordinary care of horses and mules requires of the 
owners thereof not to turn them loose at night untended, near 
an unenclosed railroad track over whick trains are constantly 
passing. ‘The turning a mule or horse, untended, at night, 
hobbled or tied down so that its locomotion is seriously inter- 
fered with, into a public road adjoining an unfenced railroad 
track, is such gross negligence on the part of plaintiff that he 
cannot recover for any injury done to such horse or mule by 
a train running over such railroad track, where the only neg- 
ligence was the absence of a fence enclosing said track.” 

The motion was overruled and the defendant excepted. 


W. M. &. M. P. Reese; 8. Lumpkin, for plaintiff in error. 
Wuartson G. JoHNSON, for defendant. 


BLECKLEY, Judge. 


1. Georgia, for the most part, is unfenced. For purposes 
of mere transit, unenclosed territory is here scarcely less com- 
mon to things that go upon land than are the high seas to 
ships and steamers. Cattle have, in this state, generally, li- 
cense to range at large at the will of their owners. And, with 
the right of way secured, railroad trains may run along their 
prepared and pre-established paths, through forest as well as 
field. Corporations are not bound to fence their lines, nor 
farmers to confine their ordinary domestic animals. Nor is it 
incumbent upon either to prevent trains and animals from 
crossing each other’s track. A locomotive and a mule may 
well pass over the same ground, so that they pass at different 
moments of time. If, however, they contend for the same 
place at the same instant, and a collision ensues, with damage 
to either, the diligence of their respective owners may be chal- 
lenged and compared. In two respects the comparison will 
influence the pecuniary consequences of the collision; it will 
decide whether any compensation is due to the owner of the 
injured property, and if any, whether it should be full or only 
partial, 
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2. In advance of all testimony on the point of diligence, 
our law presumes that the corporation was altogether in fault: 
Code, section 3033. From this it results, that until evidence 
is brought forward which vindicates the company’s diligence 
or impeaches that of the other party, the company has no claim 
to compensation, when the property injured is the locomotive 
or cars; and that, when the property injured is the mule, the 
owner of it is entitled, prima facie, to compensation in full, 
Supposing the action to be, as in the present case, for killing 
the mule, the killing established and value proved, the com- 
pany opens its defense with a complete case against it for full 
damages. To change that case into one for no damages at all, 
(granting the mule to have been killed and of some value) 
the evidence must make out one of three propositions : that 
the plaintiff consented to the injury, or that he caused it by 
his own negligence, or that the agents of the company exer- 
cised all ordinary care and reasonable diligence: Code, sec- 
tions 3033, 3034. If the plaintiff consented to the injury, 
the matter is plain. If his own negligence was the sole and 
only cause of it, there is still no difficulty ; for the establish- 
ment of that affirmitive, either negatives the fact of negli- 
gence on the part of the company’s agents, or renders the fact 
immaterial. Of course, however negligent these agents may 
have been, if the plaintiff’s negligence was the sole cause of 


the injury, their negligence was no part of the cause; hence 
its immateriality. If the plaintiff neither consented to, nor 
caused the injury, care and diligence of the company’s agents 
must be shown to have been ordinary and reasonable. No 
less degree will suffice for complete exoneration. If that de- 


gree cannot be established, the plaintiff must recover som: - 
thing ; and the question will be whether his recovery can be 
reduced to partial compensation only. But one thing will so 
reduce it; and that is proof of contributory negligence on his 
part. For the same reason that recovery is wholly defeated 
when his negligence is shown to have been the sole cause of 
the injury, it will be defeated in part when his negligence is 
shown to have been part of the cause. However slight, it 
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will count against him, and though the company be charge- 
able with something, he, on the other hand, must lose some- 
thing. For the apportionment of damages according to the 
relative fault of the parties, there seems to be no standard more 
definite than the enlightened opinion of the jury: Code, section 
3034. But it should not be overlooked that the defendant is 
not to be deemed in fault at all, unless there was a failure to 
exercise ordinary care or reasonable diligence. For simply 
falling short of extreme and extraordinary care and diligence, 
the defendant is not liable even to contribute. 

3. On scrutinizing the evidence before us we are of opin- 
ion that the company’s agents were not wanting in ordinary 
care or reasonable diligence; and that the verdict which was 
rendered on the basis of contributory negligence cannot be 
upheld. The evidence is not conflicting nor inadequate. The 
burden of proof cast by law on the defendant, has been suc- 
cessfully carried. 

4, The court was correct in refusing to charge, as law, prop- 
ositions which affirm certain things to be negligence if estab- 
lished. It has been several times ruled by this court that 
what amounts to negligence, under all the circumstances, is a 
question, not of law, but of fact. 

5. I have purposely omitted from the grounds of this opin- 
ion any reference to section 2972 of the Code, which declares 
that, “Ifthe plaintiff, by ordinary care, could have avoided 
the consequences to himself caused by the defendant’s negli- 
gence, he is not entitled to recover.” It applies, in terms, to 
personal injuries, and if its meaning can be extended to inju- 
ries affecting property, it would seem to be applicable only 
where the plaintiff’s duty is to act after the defendant’s neg- 
ligence has commenced and become apparent. When the con- 
sequences of a present or antecedent negligence are impend- 
ing, whoever can shun them by ordinary care and fails to do 
so, ought not, perhaps, to be heard to complain of them, 
whether they touch his person or his property. 

Let a new trial be granted. 

Judgment reversed. 
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JESSE MALLORY, plaintiff in error, vs. THE STATE OF GEOR- 
Gia, defendant in error. 


(BLecKiEy, Judge, was providentially prevented from presiding in this case.) 


1. The facts that a window was closed at bed-time at night and found raised 
and open the next morning at sunrise, and that a trunk was found in the 
garden broken open, and that gold and silver locked up in the trunk were 
found on the person of defendant, and that defendant voluntarily confessed 
that he got the money out of the house Sunday night, and took the trunk 
out of the house Sunday night, and had some matches and broke the trunk 
open, are sufficient to authorize a conviction for burglary at night. 

. This court will not control the discretion of the court below in refusing a 
new trial on the ground of newly discovered testimony, unless it be such 
testimony as would very probably, if not certainly, change the verdict. 

. Burglary at night is punishable in the discretion of the court, not less than 
five nor more than twenty years in the penitentiary, and a sentence of ten 
years, where a house was robbed of ‘a trunk at night by the thief hoisting 
and entering a window and breaking open the trunk and stealing money there- 
from, is not such “cruel, unusual and excessive punishment” as to require 
this court to interfere. Punishment for crime is, and ought to be, largely 
in the discretion of the circuit courts. 


Criminal law. Burglary. New trial. Before Judge WriGuHT. 
Dougherty Superior Court. October Term, 1875. 


Reported in the opinion. 


D. H. Pore; L. P. D. Warren; W. A. HAwkKIns, for 


plaintiff in error. 
B. B. Bowker, solicitor general, for the state. 


JACKSON, Judge. 


1. Thedefendant was indicted, and found guilty ofburglary at 
night, in breaking and entering a dwelling house in the city of 
Albany, with intent to steal a trunk with money therein, from 
the house; he was found guilty, sentenced to ten years in 
the penitentiary, and moved for a new trial on the ground 
that the verdict was contrary to the evidence and the law; that 
he had discovered new evidence since the trial, and that the 
punishment was cruel, unusual and excessive. The court over- 
ruled the motion, and error is assigned on these three grounds, 
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The facts are that a window in the room where one of the 
inmates of the house slept, was down at night when she re- 
tired to bed, and was found up in the morning early, and that a 
trunk in the room where she slept was found in the garden, 
broken open, and some $8 00 or $10 00 in gold and silver 
coin taken therefrom. 

This money was found on the person of the defendant at 
Smithville, and he voluntarily confessed that he took the 
trunk out of the house Sunday night and broke it open, and 
got the money out of it. The facts that the money was found 
in his possession, the trunk broken open in the garden, the 
window raised, and his voluntary confession that he took it 
out, broke it open, and stole the money, are ample, we think, 
to justify the jury in finding the verdict of guilty. 

The newly discovered evidence was to the effect that defend- 
ant was seen in the house before the family retired, and was seen 
coming from the garden with an axe which he threw down in the 
yard, and the trunk appeared to have been broken open with 
an axe. The theory is, that he entered the house without 
breaking into it, or raising the window from the outside, and 
then took the trunk out, or then raised the window so as to 
take it out; and thaton this theory he was guilty of larceny from 
the house, and not of burglary. Ifthe newly discovered ev- 
idence had all been in on the trial we do not think it would 
necessarily, or even very probably, have changed the verdict. 
The judge who tried the case thought that it would not, 
and we will not control his discretion and overrule his judg- 
ment thereon. The defendant might have been in the house 
looking about to see where the trunk was, and afterwards have 
entered through the window after raising it, and then taken 
the trunk therefrom; and this was undoubtedly so, if the 
window was down when the occupant of the room put out the 
light and went to bed, and if the trunk was then in the room, 
as the testimony shows. 

3. The punishment prescribed by law for burglary in the night 
time is not less than five nor more than twenty years’ confine- 
ment in the penitentiary, at the discretion of the court. The 
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judge sentenced the defendant for ten years. We do not think 
this cruel, excessive or unusual. Something was said in argu- 
ment about the youth of the defendant, but his age does not 
appear in the record ; he was old enough to enter a house when 
everybody was asleep, and steal a trunk, with money in it, 
therefrom. The quantum of punishment within the statute is 
a question peculiarly within the province of the judge who 
tries the case, and it should not be interfered with unless very 
grossly abused. 
Judgment affirmed. 


Lewis B. Enpres et al., plaintiffs in error, vs. EDWARD 
Luoyp et al., defendants in error. 


1. Where an execution has been levied on personalty which is subsequently 
seized under another execution, a court of equity will not enjoin sale under 
the latter, but will leave the complainants to their common law remedies» 
which are complete. 

2. It will not be presumed that a magistrate will not administer the law cor- 
rectly. If he does not, his errors may be corrected without resort to a 


court of equity. 


Injunction. Levy and sale. Presumption. Before Judge 
Tompkins. Chatham County. At Chambers. May 2d, 
1876. 


On April 29th, 1876, Edward Lloyd and others filed their 
bill for relief and injunction against Lewis B. Endres. The 
allegations were as follows: Ou April 19th, 1876, complainants 
foreclosed laborers’ liens against S. N. Papot & Company, be- 
fore S. Elsinger, a notary public for Chatham county, and 
executions were placed in the hands of Julius Kaufman, a 
constable. On 19th April, Kaufman levied on the property 
of said Papot & Company, and, among other things, the con- 
tents of rooms numbers nine, ten, eleven, twelve, thirteen, 
fourteen, in the Pulaski House. At the time of the levy 
these rooms being locked and the keys in the hands of Papot 
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or some unknown party, a watchman was placed before the 
doors of the rooms, and a locksmith sent for to open them. 
In the meantime, one Lewis B. Endres, a constable, acting 
under the process of J. J. Abrams, justice of the peace, con- 
federating with Papot and others, undertook to levy on the 
same property in favor of other liens. To do this he climbed 
to the roof of the hotel, thence through a window into the 
rooms. He then bolted the doors on the inside so as to keep 
Kaufman out, placed a watchman within, and afterwards re- 
moved the furniture and advertised it for sale. The original 
affidavits under which Endres levied were null and void, not 
stating that the labor was performed in Chatham county. 
Complainants believe that new affidavits were afterwards 
made and new fi. fas. issued subsequent to April 19th, and 
therefore their liens were inferior to those in the hands of 
Kaufinan 

The bill further alleges that Justice Abrams has become so 
interested in the conflict between the liens that he will not do 
justice on a trial before him, and that there is a combination 
between Abrams, Endres, Papot and others to defeat the 
fi. fas. issued by Elsinger. The prayer of the bill was that 
Endres and his confederates be made to answer the premises, 
that both sets of fi. fas. be produced in court, and the rights 
of all parties inquired into and determined. A further prayer 
was for temporary injunction against the sale of the property 
by Endres. 

The defendants demurred and answered. The answer being 
immaterial here, is omitted. 

The chancellor overruled the demurrer, granted the in- 
junction, and passed an order allowing complainants to make 
S. N. Papot and others parties to the bill. To all of this de- 
fendants excepted. 


A. P. Apams, by D. F. & W. R. Hamnonp, for plaintiffs 


in error. 


R. R. Ricuarps, by brief, for defendants. 
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WARNER, Chief Justice. 


The case made by the complainants’ bill, is a contest be- 
tween certain parties complainants and defendants, who are 
claiming laborers’ liens on the property of S. N. Papot & 
Company, and who claim to have levied certain lien fi. fas. 
thereon. The object and prayer of the complainants’ bill is 
to enjoin the defendants from prosecuting their lien fi. fas., to 
the prejudice of the complainants’ lien fi. fas., for certain rea- 
sons alleged therein. The presiding judge granted the in- 


junction prayed for and the defendants excepted. 

Assuming the allegations in the complainants’ bill to be 
true, the same are not sufficient to give a court of equity juris- 
dsction for the purpose of granting an injunction, If the 
lien fi. fas. inthe hands of constable Kaufman were legally 


levied on the goods in rooms numbers thirteen and fourteen, 
prior to the levy made thereon by constable Endres, his com- 
mon law remedy to obtain the possession thereof was ample 
and complete ; nor will it be presumed that justice Abrams 
will not administer the law correctly, but if he does not, then 
his errors may be corrected in the manner pointed out by law, 
without resorting to a court of equity and obtaining an in- 
junction, 
Let the judgment of the court below be reversed. 


Garinum T. RAKEsTRAW et al., executors, plaintiffs in error, 
vs. WiLLiAM F. M. Brogpon, defendant in error. 


1. Even though the evidence make a good case, unless it be substantially the 
case alleged in the bill, the complainant ought not to recover. Especially 
is this true where the matter of the bill not proved is libelous of the dead 
or wanting in nothing but malicious publication to make it so. 

. Where the bill alleges, among other things, that a bond for titles belong- 
ing to complainant, was, by fraud and deceit, drawn from the custody of 
his wife in his absence, and presented to the obligor, and that the obligor 
was induced by false and fraudulent representations to convey the land to 
the defendants’ testator, the person guilty of the fraud; and where, on the 
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trial, the complainant himself proves that there never was any such bond 


in existence, and the conveyance in question was obtained fairly and hon- 
estly, with his consent and upon his written order, there can be no verdict 
in his favor, whether these facts, with others proven, raised an implied trust 
for his benefit or not, the transaction described in the bill being essentially 
different from the transaction disclosed by the evidence, and the basis of 
trust in the one being fraud, and in the other, co-operation and mutual con- 
sent. 


Equity. Pleadings. Trusts. Fraud. Before Judge Rice. 
Gwinnett Superior Court. December Adjourned Term, 1875. 


William F. M. Brogdon filed his bill against Gainum T. 
Rakestraw and Willis F. Scales, as exceutors of William 
Seales, deceased, making, in brief, the following case: 

In 1848 he married Necy Jane Seales, daughter of William 
Scales. In 1859 he purchased from one James Reeves, lot 
number three hundred, in DeKalb county, for $2,000 00. He 
paid $1,600 00 in cash, gave note for the balance, and took 
bond for titles. Soon afterwards he assumed possession, and 
so remained until the year 1860, when his wife’s conduct be- 
came so disagreeable that he was forced to leave her. In 1864, 
while still away from his wife, William Scales, finding that 
the bond for titles had been left in the possession of his 
daughter, the said Neey Jane, procured it from her by fraud ; 
and pretending to act under authority from Brogdon, paid the 
remaining $400 00 due, canceled the note, and took a deed to 
the property in his own name. In 1869 Necy Jane Brogdon 
brought libel for divorce, perfected service by publication, 
and obtained a divorce a vinculo matrimonii, without any 
knowledge of said Brogdon. Pending this libel for divorce, 
Scales made his will in which he devised a life estate in said 
lands to said Necy Jane, remainder in fee to her children, and 
on failure of these, reversion to his other heirs. 

The prayer is that upon payment by Brogdon to the exe- 
cutors of the amount spent by Scales, they siall make title 
to him, or else that the land be sold and the proceeds divided 
pro rata ; or else that the executors repay the amount ex- 
pended by him. Discovery was waived. 
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Defendants’ answer denied all the material allegations of 
the bill which sought to charge testator with a trust for com- 


ylainant, and says that if he had any cause of action, it was 
] ) , 


a mere monetary demand, and barred by the statute of limi- 
tations. 

On the trial, J. M. Reeves testified as follows: He had 
owned lot number three hundred, in DeKalb county ; in 1862 
he sold the same to W. F. M. Brogdon for $2,000 00. In 
July of that year Brogdon paid $50 00, in August $220 00, 
and in September $800 00. The contract was not in writing ; 
no bond for titles was given, but receipts for the money as 
partial payments on the land. In October, 1865, William 
Scales paid $938 00, part of which was for interest, and wit- 
ness made him a deed to the property. This was not done 
before the presentation by Scales of an order from Brogdon 
to that effect, properly signed and attested. Does not know 
who paid the tax. 

William C. Jackson testified that he had a conversation 
with William Scales, in which the latter stated that he had 
paid $300 00 or thereabouts, and taken a deed to the place. 
He did not state who paid the remainder. 

James M. Flowers and James Polk each testified to having 
conversed with Scales during the year 1865, and that he 
stated that he had paid $400 00 and taken title in his own 
name, but for the purpose of securing a home for Brogdon’s 
family. The latter further testified that Scales signified his 
intention of making a deed to Necy Jane Brogdon and her 
child, when complainant should repay the amount expended 
by him. 

Defendants’ counsel admitted the marriage and divorce of 
Brogdon and Neey Jane, and the death of William Scales, 
as charged in the bill. 

The will of Seales was introduced in evidence to show the 
devise to Necy Jane, with remainder and reversion as set forth 
above. 

The jury found that complainant had paid towards the 
land $1,070 00, and William Scales $938, 00; they declared 
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a trust in favor of complainant in proportion to the amount 
paid by him, and that the land should be sold and the pro- 
ceeds divided pro rata. 

Defendants moved for a new trial, on the following grounds, 
among others: 

Ist. Because the court erred in charging that if Brogdon 
paid a part of the purchase money, to that extent he is beni- 
ficially interested, nor is this changed by the fact that Reeves 
made title to Seales by order of Brogdon, in the absence of 
evidence that Scales bought and paid Brogdon for his inter- 
est. 

2d. Because the court erred in charging that, in the ab- 
scence of such evidence, the title made to Scales under the or- 
der of Brogdon was to be considered as made subject to his in- 
terest. 

3d. Because, after the jury had returned a verdict in which 
no mention was made of a trust estate, the court called their 
attention to that fact, and caused them to retire again for the 
consideration thereof. On the second return the verdict in- 


cluded the trust. 
The motion was overruled, and defendants excepted. 


CrarK & Pace; T. M. Peepues; N. L. Hurcurys, for 


plaintiffs in error. 
Winn & Stmmons, for defendant. 


BLECKLEY, Judge. 


1. Compare the evidence with the charges in the bill, and 
it will appear at a glance, that the verdict is contrary to evi- 
dence. .The evidence shows that the case made by the bill is 
not true; the verdict finds, in effect, that it is true. If con- 
flict can exist it is here. Should it be said that the verdict is 
not to be applied to the averments of the bill, but to some 
case outside of the bill, the answer is, that proof of a case sub- 
#antially different from the one alleged, whether the case 
proved be geod or bad, will not warrant a recovery. Relief 
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cannot be granted for matters not alleged. The court pro- 
nounces its decree secundum allegata et probata: 6 Georgia 
Reports, 589; Ayers vs. Daley, 56 Ibid, 119. This rule 
prevails in all courts. If I sue specially, in case, for steal- 
ing a promissory note and collecting money thereon from 
my debtor, can I recover by proving that, although I had no 
note and none was stolen or paid, still, 1 deposited a certain 
sum of money with the defendant, or gave him an order to 
collect it from my debtor, and he collected it accordingly ? 
Is it immaterial whether I found my demand on larceny or 
on agency? Is theft only a species of bailment? The bill 
which we are considering imputes to a person dead before it 
was filed, conduct depraved and dishonorable in procuring ° 
title to land. It tends to blacken his memory ; and if it is not 
libelous, it lacks only a malicious publication to stamp it with 
that character: Code, sections 4521, 2974. 

2d. There can be no reasonable doubt that the difference 
between the bill and the evidence is essential. The bill 
makes a case of frand which depends in no respect upon the 
intention of the complainant. The defendants are not put 
upon notice that his intention is, or can be, material to the 
trust sought to be established. But if the evidence embodies 
any trust at all, (which we co not decide, as it is dehors the 
bill,) the very life of the trust hangs on the complainant’s in- 
tention at the time he gave his consent for the testator to ob- 
tain a conveyance of the land, and take it in his own name. 
The object or purpose of that consent is a vital questio n, yet, 
neither the consent itself nor its object is alleged. Indeed, so 
far from being alleged, such a consent is inconsistent with the 
whole tenor of the bill, and is virtually denied. And still, 
the complainant has proved it, and seeks to rest his recovery 
upon the implied purpose for which it was given. Until 
that consent was given, there was no seed of any trust. It 
was then and thereby that the trust afterwards born with the 
deed, if any was born, had its conception. The complainant, 
previously, when paying for the land so much of the pur- 
chase money as he advanced, intended to take title to himself. 

VOL. LVI. 36. 
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When he changed his intention and gave an order for making 


the deed to another person, what was his purpose? Was it 
a benefit to himself in the land, or was it something else ? 
That question is not raised by the bill at all, and yet, without 
having it passed upon by the jury and decided, the theory 
that a resulting or implied trust is established by the evi- 
dence, even if otherwise well founded, cannot be upheld. 
Thus the great battle-field on the evidence lies wholly outside 
of the bill. It would be fruitless now to examine, in detail, 
the various errors ascribed to the court in charging and in re- 
fusing to charge the jury. Some of them are necessarily 
ruled by the geueral view which we have presented. If there 
shall be a verdict sustaining the bill on full proof of its aver- 
ments, it may then become necessary to scrutinize further the 
instructions by which the jury are guided ; but if some of the 
main facts in this record are not disproved and others estab- 
lished in their place, the defendants below are in no present 
danger. 
Judgment reversed. 


B. J. Witson, plaintiff in error, vs. Toe Frrst PREsByTE- 
RIAN CHURCH OF SAVANNA, defendant in error. 


(Bieck.ey, Judge, having been of counsel, did not preside in this case.) 


1, Where suit is brought in the name of a nominal party for the use of the 
real party in interest, the declaration may be amended by striking out the 
nominal party, and if a legal right remains in the usee, the action may pro- 
ceed in the name of such usee. 

. A subscription signed by defendant and others in these words: ‘ We, the 
undersigned, promise to pay the amount set opposite to our several names, 
to be applied to the completion of the house of worship of the First Pres- 
byterian Church in Savannah, in four equal payments, on the first of July, 
October, and January next, and first of April, 1870; interest to run from 
first of July next,” is a promise to pay the church, it being a corporation, 
and is valid, being supported by the consideration of mutual promises, and 
by the fact that the church, on the faith of the subscription, entered upon 
the work of completing the building. 
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3. Unless so stipulated in the contract, removal or change of residence from 
the city where the church is located, will not bar the recovery of the money 
subscribed, nor will such removal operate as notice that the subscriber 
withdraws his subscription when he removed. 

. The fact that the treasurer of the church extended the time of payment 
of one of the subscribers, and took his note therefor (which was paid,) 
without interest, will not discharge the other subscribers. The contract is 
not joint, so that such action injured defendant. 

. An oral request to charge, made by counsel in the course of his argument 
to the jury, is not such a request as, if refused, will require the grant of a 
new trial. 


Pleadings. Amendments. Contracts. Novation. Charge 
of Court. Newtrial. Before Judge Hopkins. Fulton Supe- 
rior Court. October Term, 1875. 


Reported in the opinion. 
A. W. Hammonp & Sov, for plaintiff in error. 


Jutius L. Brown, for defendant. 


JACKSON, Judge. 


Suit was brought by certain persons for the use of the church 
against the defendant for subscription to complete the church 
building. The nominal parties were stricken by amend- 
ment, and the action proceeded in the name of the church. 
The subscription was a “promise to pay the amount set op- 
posite our several names,” and is fully set out in the head- 
notes to this case. The defendant moved from Savannah to 
Atlanta, and refused to pay his subscription. Work was not 
actually begun when he sold his residence and left Savannah, 
but plans were submitted to the building committee, and spe- 
cifications for the work prepared for the contractors to exam- 
ine and bid on before he left. The treasurer of the church 
gave time for one subscriber to pay and took his note without 
interest, which was paid. The jury found for the plaintiff 
$500 00, without interest. The defendant moved for a new 
trial, and the court overruled it, and the case is before us on 
the errors assigned. 
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!. The first error is that the court should have dismissed 
when the amendment was made. The amendment merely 
struck out the nominal party, leaving the real party to go on 
with the case. Ifa right of action remains in the real party 
in interest, if that party could have sued in its own name at 
first, we cannot see why the amendment dispensing with a 
mere nominal party should not have been allowed. A decla- 
ration may be amended by striking out the names of one or 
more plaintiffs: Code, section 3486 ; 24 Georgia Reports, 516; 
25 Ibid., 58. Ifso, why not by striking out a nominal plain- 
tiff. 

2. The right of action was in the church. The promise, 
we think, was in effect made to the church, the consideration 
was the mutual promises, and the work done and to be done, the 
plansand specifications having been actually made out before de- 
fendant leftSavannah, and we think the contract valid and vest- 
edin the church the right ofaction. A consideration may move 
from one and the promise be good to another: Code, sections 
2744, 2747; 35 Georgia Reports, 258. 

3. There is nothing in defendant’s removal from Savannah, 
unless he had only agreed to pay if he remained in Savannah, 
of which there is no proof. Nor was his removal any evi- 
dence that he withdrew his subscription. If no expenses had 
been incurred before he left Savannah, his change of residence 
would not have discharged him; but specifications were made 
and bids asked for by publication before he left, which cost 
money. 

4. Nor do we think he is discharged by the fact that the 
treasurer gave time to another subscriber and let him off with- 
out exacting interest. The contract was not so joint, and the 
several promises so dependent on each other as to relieve all 
the rest by indulging one, or letting one off without making 
him pay interest. Nor is there proof that the treasurer acted 
in the matter by the direction of the church so as to bind it: 
20 Georgia Reports, 36. 

5. An oral request, pending the argument to the jury, was 
made to the court in respect to reasonable time to begin work, 
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or the defendant was released, which the court did not notice. 
If the counsel insisted on his request he should have put it in 
writing. Besides, we do not think the delay in beginning the 
work unreasonable, and we think the jury would have made 
the same verdict if the charge had been made. The verdict 
is amply supported by law and evidence. 

Judgment affirmed. 


ANDREW M. Moore, plaintiff in error, vs. THomas D. 
Hawks, defendant in error. 

Where the defendant souzht to show that the plaintiff was not the owner of 
the note sued on, but that it still belonged to the original payees, by the in- 
troduction of letters written by such payees to their agent, to whom the 
notes had been sent for collection, after the time of the alleged transfer, 
in which language was used tending to establish the position contended 
for, it was error to exclude two letters, a portion of the same correspond- 
ence, offered by the defendant for the purpose of rebutting and explaining 
those already in evidence. 


Evidence. Before Judge PorrLe. Madison Superior Court. 
March Term, 1876. 


Reported in the decision. 
Coss, Erwin & Coss, for plaintiff in error. 
S. P. TuHurmonp, for defendant. 


Warner, Chief Justice. 


The plaintiff instituted suit in a justice’s court on the fol- 
. lowing paper : 


“ ATHENS, GA., May 22d, 1874. 
““On or before the first day of November, 1874, I promise to pay W. H- 
Beach & Son or order, eighty-four dollars, for value received, being for 2,800 
pounds of the W. & C. Superphosphate, manufactured by the New Jersey Chemi- 
cal Company, sold and guaranteed by said W. H. Beach & Son, under analy- 
sis of the inspector at Savannah, to the extent of his analysis and no more. 
(Signed) “ THomas D. HAwK, [L. s.]” 
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This paper, and the lien accompanying it, was assigned in 
blank to A. M. Moore, the plaintiff, by W. H. Beach & Son. 

The defendant pleaded that the fertilizer mentioned in said 
paper, was fradulently represented to be a good and valuable 
fertilizer, when, in fact, it was worthless and of no value as a 
fertilizer ; that the plaintiff, Moore, was not the real owner of 
the paper, but that the same was the property of Beach & 
Son at the time of the commencement of the plaintiff’s ac- 
tion. On the trial before the justice, judgment was rendered 
for the defendant. An appeal was taken therefrom to the 
superior court. On the trial of which the jury, under the 
charge of the court, found a verdict in favor of the defend- 
ant. . A motion was made for a new trial on the various 
grounds therein stated, which was overruled by the court, and 
the plaintiff excepted. 

The main controlling question in the case is, whether the 
plaintiff was the bona fide holder of the paper before it be- 
came due, or whether it was still the property of Beach & 
Son, the original payees thereof. The evidence for the plain- 
tiff is, that he purchased the paper from Beach & Son on the 
3d day of July, 1874, bona fide, and for a valuable consid- 
eration, and without any notice of the failure of considera- 
tion, or fraud in its procurement, and that he sent the paper, 
with others, to W. H. Beach & Son to collect the same for him 
and on his account, as his agents. In order to show that the 
paper sued on was still the property of Beach & Son, the de- 
fendant offered in evidence several lettters written by Beach 
& Son to Carlton, bearing date subsequent to the date of the 
transfer of the paper to the plaintiff, and which had been 
produced by Carlton under a subpeena duces tecum. The plain- 
tiff offered in evidence two letters, being part of the corres- 
pondence which was produced under the subpcena duces te- 
cum, at the instance of the defendant, for the purpose of ex- 
plaining and rebutting the effect of the other letters, so far as 
the same affected the plaintiff’s title to the paper sued on. 
The court refused to allow the two letters thus offered to be 
read to the jury. In our judgment this refusal was error. 
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If the plaintiff did become the bona fide indorsee and holder 
of the paper on the 3d day of July, 1874, then Beach & Son 
could not afterwards talk and write away his title to it with- 
out his consent. Inasmuch as the defendant sought to de- 
feat the plaintiff’s title to the paper by letters written by 
Beach & Son subsequent to the date of the transfer of the 
note to the plaintiff, the whole of the correspondence, includ- 
ing the two letters ruled out, should have been read in evi- 
dence to the jury, especially as the rejected letters recognized 
the plaintiff’s title to the paper sued on, and bore date prior 
to some of the letters offered in evidence by the defendant. 
All the other grounds of error specified in the bill of ex- 
ceptions are overruled, and the new trial is granted solely 
on the ground that the court erred in ruling out the two let- 
ters offered in evidence by the plaintiff as specified in the bill 
of exceptions. 
Let the judgment of the court below be reversed. 


Georce W. Farmer, plaintiff in error, vs. LirrLeton B. 
Tayior et al., defendants in error. 


1. The bankrupt system of the United States acts only on the relation of 
debtor and creditor. It adopts the state exemption laws, in so far as they 
bear directly on that relation and apply to liabilities incurred before the 
bankruptcy; but collateral provisions in those laws, touching the relation 
of husband and wife, or of parent and child, are no part of the system. 

. The bankrupt’s title to his exempted property is not impaired or affected 
by the adjudication or any of the subsequent proceedings. Land set apart 
to him by the assignee as exempt does not vest in his wife or family, unless 
the local law be complied with in respect to platting it and recording the 
plat in the proper office of the county. This may be done before or aftcr 
the proceeding in bankruptcy; but until done, the bankrupt may convey, 
free from any claim by his wife or children. 


Bankrupt. Homestead. Before Judge Potrrie. Talia- 
ferro Superior Court. February Term, 1876. 


Reported in the opinion. 
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M. P. Reese; GeorGeE F. Bristow, for plaintiff in error. 


James F, Retp, by Sipney DELL, for defendants. 


BLECKLEY, Judge. 


In bankruptcy, a tract of eighty-five acres of land was 
assigned to a voluntary bankrupt, in 1868, as exempt, under 
the law of force at that time. The bankrupt’s family then 
consisted of a wife and seven children under sixteen years of 
age, their first offspring. The wife died in 1872, and in the 
following year he intermarried with another. In 1874, he 
and the second wife conveyed the property to a third person 
as security for a debt; and the creditor, at the same time, 
executed a bond for titles, conditioned to reconvey to the 
bankrupt on payment of the debt. This debt being afier- 
wards reduced to judgment, a deed from the creditor was filed 
and recorded, conveying his title to the bankrupt, the debtor; 
after which, the fi. fa., founded on the judgment, was levied 
upon the land as the property of the latter. A claim was in- 
terposed by one of the children, then arrived at majority, in 
behalf of herself and of the others, still minors. On the trial 
of the claim, the court charged the jury that the conveyance 
to the creditor was void, and that the land was not subject, 
holding {that the bankrupt and his wife had no right to sell 
or incumber the property, because, though laid off and assigned 
in bankruptey, it was the homestead allowed to the head of a 
family under the state law, embodied now in section 2040 of 
the last Code. This section declares that certain “property 
of every debtor, who is the head of a family, shall be exempt 
from levy and sale by virtue of any process whatever under 
the laws of this state; nor shall any valid lien be created 
thereon, except in the manner hereinafter pointed out, but 
shall remain for the use and benefit of the family of the 
debtor.”. Among the property specified is land, to the extent 
of fifty acres, and five avres additional for each child under 
sixteen. Subsequent sections make provision for filing a 
schedule, surveying the land, making a plat, and having the 
schedule and plat recorded in the office of the ordinary. Sec- 
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tions 2047 and 2048 declare that “the debtor shall have no 
power to alienate or incumber the property exempt under 
this law; but the same may be sold by the debtor and his 
wife, if any, jointly, with the consent of the ordinary of the 
county, the proceeds to go to the use of the debtor’s family. 
The property exempt under this law shall be for the use of the 
wife or widow, and at her death or intermarriage to be equally 
divided between the children of her former marriage then liv- 
ing.” That part of the fourteenth section of the bankrupt act 
of 1867, applicable to the case, excepts from the deed of assign- 
ment such property not included in other exceptions, (irrele- 
vant to the present question,) “as is exempted from levy and 
sale upon execution or other process or order of any court by 
the laws of the state in which the bankrupt has his domicil 
at the time of the commencement of the proceedings in bank- 
ruptcy, to an amount not exceeding that allowed by such 
state exemption laws in force in the year 1864: Provided, 
that the foregoing exception shall operate as a limitation upon 
the conveyance of the property of the bankrupt to his as- 
signees ; and in no case shall the property hereby excepted 
pass to the assignees, or the title of the bankrupt thereto be 
impaired or affected by any of the provisions of this act.” 
It is not disputed that the provisions of the Code above re- 
cited or adverted to, are substantially the exemption laws of 
Georgia which were of force in the year 1864, save that sec- 
tion 2048, was first enacted in 1866, the same being the sec- 
tion which declares that “the property exempt under this 
law shall be for the use of the wife or widow, and at her 
death or intermarriage, to be equally divided between the chil- 
dren of her former marriage then living.” But the question 
is, whether there passed into the bankrupt act that element 
of the state exemption laws which cuts down the debtor’s title 
to exempted property, or abridges his power to incumber or 
dispose of it. It is very clear that the bankrupt act adopts 
the state law as to the fact of exemption, and as to the meas- 
ure or amount thereof. Had there been no exemption in the 
state law, there would have been none whatever in bankruptcy, 
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other than such as does not concern the present inquiry. Had 
the state law exempted only one acre of land, that would have 
been the limit in bankruptcy ; and if the state law had spared 
to the debtor one thousand acres, the same liberal allowance 
would have been made to him in bankruptcy. In respect to the 
fact and the magnitude of exemption, the two laws, state and 
federal, are precisely coincident. But does the coincidence go 
further, and embrace local restrictions upon the debtor’s estate 
in, and dominion over, exempted property? Clearly not. 

What has been quoted above from the fourteenth section of 
the bankrupt act is express, that exempted property does not, 
under that act, pass out of the debtor, but remains in him, 
his title being unimpaired and unaffected. He has precisely 
the same title as before. He goes out of bankruptcy with the 
same power to sell or incumber the property that he had 
when he came in. He has lost nothing; and what he has 
gained is, the right to hold, use, and sell the property, free 
from all past debts from which he is or may be discharged, 
and free from all past liens that are not preserved by the act 
itself. If, before coming into bankruptcy, he had affected this 
property with the local restrictions incident to having it set 
apart and registered in the manner prescribed by the local 
law, it would not have been freed therefrom by having it 
assigned to him in bankruptcy as exempt. Or, if, after going 
through bankruptey, he had subjected it to those restrictions 
before conveying it, they would not have been the less opera- 
tive because of the bankruptcy proceedings. Exemption in 
bankruptcy could neither enable or disable him in the matter 
of diverting the property from the use of his family. It 
could not set the property free from their rights, nor inaugu- 
rate for them any new rights. The bankrupt act concerns 
itself with the debtor, not with his family. It leaves him to 
provide for his family as he pleases, or as he may be con- 
strained by the local law, according to local methods. Neither 
directly, by its own action, nor indirectly, by setting the state 
law in motion, does it transfer any of his property to them, 

Judgment reversed. 
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Wier Boyp & Son, plaintiffs in error, vs. FRanK W. HALu 


et al., defendants in error. P 


(BLEcKLEY, Judge, having been of counsel, did not preside in this case.) 


1. This court will not control the discretion of the presiding judge in grant- 
ing a new trial, unless the law has been violated or the discretion of the 

+ judge, on the weight of the evidence, grossly abused. Ordinarily the new 
trial will not work serious damage. 

. A bona fide judgment debt of a stockholder against.the company in which 
he holds stock, may be set off by him in equity against a suit to make him 
individually liable in proportion to his stock. 

. Such judgment may be attacked for fraud, but the facts on which the 
charge of fraud is made must be averred in the pleadings and proven to 
the satisfaction of the jury on the hearing. 

. The creditor need not go on all the stockholders for their respective pro 
vata shares, but may recover his entire debt out of one, provided the debt 
does not exceed his proportion of the extire indebtedness of the company, 
the individual liability clause in the charter being as follows: “ The stock- 
holders in said company shall be liable fro rata for the debts of said com- 
pany to the amount of the stock they respectively hold.” 


New trial. Stockholders. Corporations. Set-off. Judg- 
ments. Before Judge Knigut. Lumpkin Superior Court. 
April Term, 1876. 


Reported in the opinion. 
C. D. Pututps; M. L. Suiru, for plaintiffs in error. 
W. P. Price, for defendants. 


JACKSON, Judge. 


Boyd & ‘on obtained judgment in Lumpkin superior court, 
against the Yahoola River and Cane Creek Hydraulic Hose 
Mining Company, and levied the fi. fa. upon part of the compa- 
ny’s property. Hall had also obtained judgment in the United 
States circuit court against the company, and levied upon all 
the property of the company. An injunction was granted 
restraining the sale by Boyd & Son; the property was sold by 
the United States marshal, and Hand brought it at $5,000. 
Thereupon Boyd & Son filed an answer in the nature of a 
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cross-bill, under our statute, to the bill of Hand and Hall, on 
which the injunction had been granted, alleging that Hand 
and Hall were stockholders at the time their debt accrued 
against the company; that their debt had a superior lien; 
that Hall and Hand had colluded to make the property 
bring nothing; and prayed that the sale be set aside, at least 
so far as concerned the portion of property levied on by the 
sheriff, and that this portion be sold to pay the debt of Boyd 
& Son, and that Hall and Hand be held individually liable to 
pay the debt. The defendants answered, setting up certain in- 
debtedness of the company to Hand toa much greater amount 
than his share of the whole indebtedness, particularly a judg- 
ment against the company in the United States Court for 
$50,000 00 or $60,000 00, and denying all equity in com- 
plainants’ cross-bill. The jury found for Boyd & Son a trifle 
against Hall, but some $500 00 or $600 00 against Hand. 
Hall and Hand moved for a new trial. The court granted 
it, and this is the error assigned. 

This court has decided that it will reluctantly interfere with 
the grant of a new trial by the judge who tried the case, unless 
there has been an abuse of the discretion of the judge, or he 
has violated some principle of law. In this case we think 
the judge did not abuse his discretion, but that he should have 
granted the new trial. We cannot see why Hand, as a stock- 
holder, should not be allowed to set-off his judgment against 
the company, if that judgment be fair and honest, against 
his individual liability to another creditor of the company, 
If his debt be honest the company is as much bound to pay 
him as to pay others; and individual members, including 
himself, are just as responsible to him as a creditor as to 
other.creditors. The fact that he is a stockholder can make 
no difference. The company may owe a stockholder as well 
as a stranger, and individual stockholders be liable to him as 
to others. This court has held that a stockholder may set-off 
bills he has in hand of a bank against a creditor of the bank 
suing him on his individual liability; and if it may be done 
in that case why may not this stockholder set-off this judg- 
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ment against this company ? But the jury seems not to have 
considered the large judgment obtained by Hand in the Uni- 
ted States Court. This judgment, it is true, might have been 
attacked for fraud; but no allegation setting forth any facts 
going to show fraud is made in the eross-bill, and no evidence 
thereof, that we recall, had on the trial. Besides, the evi- 
dence is not satisfactory upon the point of the aggregate in- 
debtedness of the company. The measure of the recovery 
against Hand individually, (and that is the only verdict and 
decree here except the trifle against Hall) is his proportion of 
the whole indebtedness. Without ascertaining the entire in- 
debtedness, his share of it cannot be ascertained. 

The entire stock of the company, the stockholder’s share 
thereof and the entire indebedness of the company are the 
certain figures in the proportion necessary to calculate the ex- 
act amount of the whole debt which the stockholder must 
pay. This is also necessary to ascertain whether the stock- 
holder has paid already his share, or, which is the same thing, 
in effect, whether the company owes him enough to cover his 
proportion of the whole indebtedness. 

What has become of the money Hand paid the marshal, and 
why did not Boyd & Son get their judgment paid from that 
fund? The evidence is not clear here. Hand swears he paid 
the marshal, but it does not appear what the marshal did with 
it all, at least it is in some doubt, and it would be well for these 
complainants to look into it. Perhaps they may yet get their 
money there. The whole case is obseure—in a fog—the ver- 
dict not satisfactorily sustained by the pleadings and evidence, 
and the new trial should have been granted. 

To assist the counsel and court in the next trial we con- 
oe by saying that we hold: 

. That Boyd & Son may recover their entire debt out of 


any apc provided their debt does not exceed his pro- 
portion of all the debts: 16 Georgia, 227; 42 I bid., 582. 
2d. But if a stockholder has already paid his proportion 
of all the debts, or if the company bona fide owe him that 
proportion, it cannot be recovered from him again. 
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3d. The bona fides of the stockholder’s debt, whether in 
judgment or otherwise, may be attacked, and if found fraudu- 
lent, may be set aside and not considered either in the esti- 
mate of the whole debts of the company or in setting it off 
against his individual liability; but it must be attacked dis- 
tinetly by allegations of facts in the pleadings and these facts 
must be proven on the hearing. 

In the light of the foregoing principles we cannot see why 
the case may not be so tried as to do justice to all parties. 

Judgment affirmed. 


W. C. Gopwin et al., plaintiffs in error, vs. E. W. CROWELL, 
agent, defendant in error. 


(Bieck.ey, Judge, was providentially prevented from presiding in this case.) 


Where the agent of an insurance company, who had collected money be- 
longing to his principal, for which he failed to account, in order to prevent 
a criminal prosecution for such breach of trust, gave his promissory note, 
with security therefor, the note cannot be collected. Adter, if given for 
the purpose of securing the debt to the principal, and not with a view to 
setting the criminal prosecution. 


Contracts. Consideration. Before Judge CLARK. Sum- 
ter Superior Court. October Adjourned Term, 1875. 


Reported in the decision. 


C. F. Crisp; B. P. Hotiis; ALLEN Fort, for plaintiffs 


in error. 


Guerry & Son, for defendant. 


WaRNER, Chief Justice. 


The plaintiff brought his action against the defendants on a 
promissory note for $334 80. The defendants pleaded that 
the note was given to settle and prevent a criminal prosecu- 
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tion against Godwin, who was the principal maker of the 
note. On the trial of the case, the jury, under the charge of 
the court, found a verdict in favor of the plaintiff. The de- 
fendants made a motion for a new trial on the several grounds 
therein set forth, which was overruled by the court, and de- 
fendants excepted. 

It appears from the evidence in the record, that Godwin 
was the agent of the Imperial Fire Insurance Company, at 
Americus, of which the plaintiff is now the resident manager ; 
that he had, as such agent, collected the amount for which the 
note was given for said company in the way of premiums; 
that in the winter of 1871 the plaintiff demanded of him, by 
letter, said sum of money so due, and that he failed to pay it, 
and the books of the plaintiff were taken out of his hands, 
A few days before the note was given, Hancock, the agent of 
the plaintiff, told Godwin that he would give him a short 
time to pay what he owed the company, or give him a note, 
with good security, for the payment thereof, and if he failed 
to pay it, he, the agent, would prosecute him on the criminal 
side of the court; that if he paid said money, or gave said 
note, the company would not prosecute him; that his inten- 
tion in giving said note was to keep from being prosecuted, 
and he was not prosecuted after giving the note. The amount 
of the note is the same amount demanded of him by the 
company. The court charged the jury, amongst other things, 
“The fact that the agent of the company threatened Godwin 
with a criminal prosecutjon does not discharge the defendant, 
Godwin, nor his securities, provided Godwin owed the com- 
pany the amount of the note. If the consideration of the 


note was the compromising or settling a criminal prosecution, 
and Godwin did not owe the debt, the plaintiff cannot re- 
cover; but if he did owe the debt, and this note was given to 
secure its payment, he is entitled to recover, whether he was 


threatened with a criminal prosecution or not, or whether he 
agreed to settle the prosecution or not.” This charge of the 
court, in view of the evidence in the record, was error. The 
question for the jury to decide was whether the note was 
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given for what Godwin owed the company, or whether it was 
given to settle the criminal prosecution with which he was 
threatened under the penal laws of the state: Code, sections 
3054, 3055.. If the note was given for what Godwin owed 
the company, then the plaintiff was entitled to recover. If 
the note was given to suppress a criminal prosecution amount- 
ing to a felony under the penal laws of the state, then the 
plaintiff was not entitled to recover, and the court should 
have so charged the jury. The charge, as given, was caleu- 
lated to confuse and mislead the jury as to the real issue in- 
volved on the trial of the case. 
Let the judgment of the court below be reversed. 





Law & Company, plaintiffs in error, vs. A. J. McBrips, de- 
fendant in error. 


1. The issue being one of pure fact, unaffected by any question of law, and 
the evidence being conflicting and not insufficient, the verdict must stand. 
2. Where the disputed question is, who purchased the assets of a firm and 
agreed to pay its debts, a writing, signed by the defendants, showing that 
they claimed some of the assets and took an interest in paying or securing 
a note given by one of themselves in compromise of one of the debts, is 


relevant testimony against them. 


New trial. Evidence. Before Judge Peeries. Fulton 
Superior Court. October Term, 1875. 


Reported in the opinion. 
Fry & Kure, for plaintiffs in error. 


B. H. Hit & Son; T. P. WestmMoreE LAND, for defendant. 


BLECKLEY, Judge. 


1. Firm assets were sold, the purchaser agreeing to pay all 
the firm debts, and to protect the present plaintiff, one of the 
partners, against them. The plaintiff was afterwards com- 
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pelled by law to pay a portion of thane : and he, thereupon, 


brought this suit against the defendants for his reimburse- 
ment. ‘The disputed question was, who was the purchaser, 
whether the firm now sued, or an individual member of the 
plaintifi’s firm, the same that made sale of the assets. The 
evidence was in bristling conflict, and the case turned wholly 
on the credibility of the principal witnesses, and on the de- 
gree of corroboration afforded by certain writings, which were 
not, themselves, decisive of the controversy, either way. The 
issue was one of pure fact; and the jury have decided it, not 
without sufficient evidence to support their finding. To beet 
their verdict would be to break the law. 

2. A writing was admitted in evidence, for the plaintiff, 
showing that the defendants claimed title to, and exercised con- 
trol over, some of the assets, by assigning them to him in or- 
der that he might realize upon them and use the proceeds in 
payiog off, in case the defendants themselves should fail to 
pay off, an individual note given by one of the defendants to a 
creditor of the plaintiff’s firm in compromise. This writing 
was signed by the defendants, and certainly showed dealings 
between them and the plaintiff, touching some of the assets 
that had been sold by the plaintiff’s firm; and it, moreover, 
connected the defendants with measures taken to satisfy a debt 
of that firm. There was no doubt that somebody had pur- 
chased the assets, and that the purchaser had agreed to pay 
the debts. The whole difficulty was in identifying the pur- 
chaser. Here were some of the assets, and here was one of 
the debts. The defendants, by this writing, concerned them- 
selves with both; and hence, the writing was relevant testi- 
mony. It was properly admitted for what it was worth. 

Judgment affirmed. 


VOL. LVI. 37. 
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M. Fannie HEarp, plaintiff in error, vs. ARNOLD & Du- 
Bose, defendant in error. 


The claim of a creditor is barred by a discharge of the debtor in bankruptcy, 
although his name was not placed in the schedule, nor any notice given 
to him personally or by mail, the notice by publication in two newspapers 


having been given according to the bankrupt law. 


Debtor and Creditor. Bankrupt. Notice. Before Judge 
PorrLe. Wilkes Superior Court. May Term, 1876. 


Re; orted in the opinion. = - 


W. M. Sius; S. H. Harpeman, for plaintiff in error. 


Rosert Toomss; D. M. DuBose; F. H. Cot.ey, for de- 
fendant. 


JACKSON, Judge. 


The defendants pleaded their discharge in bankruptcy to 
the plaintift’s action on aclaim provable in the bankrupt court. 
Due notice was given by publication in two newspapers, but 
none served personally, or by mail, upon this plaintiff, ner 
was her name in the schedule of creditors. We think that the 
bankrupt law requires notice by publication to meet those 
cases where the creditors’ names are not in the schedule, or 
furnished to the marshal, and in the absence of fraud in 
omitting the plaintiff’s name as creditor in the schedule, the 
discharge operates to bar her right to recover. Three kinds 
of notices are provided for in the act. First, newspaper no- 
tices; second, notice personally or by mail to all creditors upon 
the schedule, or whose names may be given the marshal by the 
debtor in addition; and, third, such personal or other service, 
to any persons concerned as the warrant specifies: Bump, 
section 5019, page 384, 8th edition. The debtor should give 
the names of all the creditors in the schedule, but he may 
omit for some reason or another, somebody ; then he may, if 
he remembers in time, give such name to the marshal after- 
wards, and he is bound to notify such person though not in 
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the schedule, but he may omit some creditor after all; his ne- 


gotiable paper may be in somebody’s hands whom he does not 
know, or he may have forgotten some creditor; to meet such 
vases as these, the law requires the notice by publication, and 
in the absence of fraud, (and none is pretended here,) the 
discharge will operate as a bar as completely in the latter, as 
in the former case, and such is the decision of the court of 
appeals of Kentucky: 13th N. B. R. Reports, 157; of the 
supreme court of New York: 13th N. B. R. Reports, 14; 
of the supreme court of Maine: 6th N. B. R. Reports, 377; of 
the supreme court of Rhode Island: 12th N. B. R. Reports, 
143; and many eases cited by Bump, 8th edition, page, 730. 
That auther lays down the principle on that page, 730, thus: 
“Tf the notice required by the statute has been duly pub- 
lished, the discharge will bar the debt, although the name of 
the creditor was not placed on the schedule nor any notice 
given to him.” And if such were not the law it would be 
difficult to make a bankrupt law which would relieve debtors 
in many cases. Our homestead exemptions, and citations to 
issue letters of administration, ete., and to discharge admin- 
istrators, ete., by letters of dismission, are all instances of no- 
tice er service by publication, and always held binding on all 
interested when duly published. 
Let the judgment be affirmed. 


Wiuuis A. Hawkins, plaintiff in error, vs. Jonas Smirn, 
trustee, defendant in error. 


(BLEcKLEY, Judge, was providentially prevented from presiding in this case.) 


1. The judgment relied upon to sustain the plea of res adjudicata, manifest- 
ly did not cover the matter in controversy, and therefore the charge of the 
court, based upon this view of the case, was not error. 

2. However honest an attorney may be, in the belief that money collected 
belonged to him, yet if, in fact, such fund was the property of his client, 
this honest belief is not such “ good cause”’ as will relieve him from the 
payment of twenty per cent. per annum from the time of demand therefor. 

3. A question not made in the court below will not be passed on here. 
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Judgments. Charge of Court. Attorney and client. 
Practice in the Supreme Court. Before Judge CLARK. Sum- 
ter Superior Court. October Adjourned Term, 1875. 


Reported in the decision. 


B. P. Hoiuis; ALLEN Fort; N. A. Samira, for plaintiff 


in error 
Guerry & Son, for defendant. 


WARNER, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant, as an attorney at law, to recover a sum of money 
alleged to have been collected by him, and which he refused 
to pay to the plaintiff when demanded. The defendant pleaded 
that the plaintiff ought not to maintain his action against him 
because the whole matter had been settled and determined 
by a judgment of the superior court of Sumter county upon 
a rule nisi embracing the same subject matter. On the trial 
of the ease, the jury, under the charge of the court, found a 
verdict in favor of the plaintiff for $200 00, with interest at 
seven per cent., from the 5th of April, 1869, up to the 15th 
of April, 1874, and twenty per cent. thereon after demand of 
payment, 

It appears from the evidence in the record that the defend- 
ant collected, on a mortgage placed in his hands for collection, 
the sum of $900 00 at one time for one portion of property em- 
braced in the mortgage, and that he received at another time 
time $200 00 from Elam for another portion ofthe property em- 
embraced in the mortgage. The controversy between the parties 
in this suit was in rélation to the $200 00 received from Elam. 
When the defendant was ruled for the money which he had col- 
lected the original rule appears to have been amended so as to in- 
cludethe money received by thedefendant from Elam. The de- 
fendant, in his answer to the amended rule, admitted the re- 
ceipt of $900 00 for the mortgaged property sold to Joiner, 
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for the plaintiff, but insisted that he received the money from 
Elam in his own right and not as the attorney of any person. 

There appears to have been a rule absolute granted against 
the defendant for the sum of $900 00, about which there was 
no controversy at the trial of this case. The plaintiff de- 
murred to the defendant’s amended answer, which was over- 

. . . t 
ruled, the court holding it to be sufficient to protect the de- 
fendant from the payment of the money alleged to have been 
received by him from Elam; then the following agreement 
appears to have been executed, which was offered and read in 
evidence by the plaintiff: 

“ 9. Smith, trustee, vs. B. F. Marshall. Rule against W. A. Hawkins, 
attorney at law. 

“The rule in the above stated case having been dismissed by the court 
without being traversed, and their being no further proceedings had in said 
rule case, I hereby waive all advantages (if any) which have arisen or may 
arise in favor of myself by reason of the said proceedings, as against any suit at 
law which may be hereafter instituted upon the same cause of action in Sum- 
ter superior court, but will insist that I am not liable, originally, to any great- 


er extent than was adjudged by said proceedings. 
(Signed) “W. A. HAWKINS.” 

The plaintiff offered in evidence the mortgage and the re- 
ecipt of the defendant to Elam for $200 00, which was signed 
by him as attorney. The plaintiff introduced the defendant 
as a witness, who stated, amongst other things, “that until 
his memory was refreshed by looking at the transfers and re- 
ceipt, he thought that he had sold the whole interest to 
Joiner, and that he received the $200 00 from Elam as his 
own individual money and not as the money of the plaintiff.” 
The defendant introduced in evidence the rule nisi, answer, 
and judgment of the court making the rule absolute against 
him for $900 00, which it was agreed he had paid. Smith 
testified that he considered the rule on which the order was 
passed a new rule, and not an amendment. 

In rebuttal, the plaintiff proved by Guerry that the rule on 
which the judgment was passed was an amendment of the first 
rule, and not a new rule. The defendant, in his second an- 
swer, recognizes the rule as an amended rule, when he says, 
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“Tn answer to the rule as amended, respondent says,” ete. 


The plaintiff also proved a demand upon the defendant, in writ- 
ing, to pay the money collected by him to his attorney, or in 
default thereof that twenty per cent. per annum would be re- 
quired, 

The defendant requested the court to charge the jury, “If 
defendant, in good faith, refused to pay the money on demand 
of the plaintiff, believing that he was not liable for the amount, 
or any part thereof, the jury may find only lawful interest, 
and are not compelled to find twenty per cent., from the 
time of the demand, on the $200 00;” which charge the court 
refused to give, but did charge the jury as follows: “So far 
as the claim for the corner lot, known as the Handy lot, was 
concerned, the judgment on the rule against Colonel Hawkins 
was a bar to any further proceeding on that account. The 
plaintiff having obtained a rule absolute against Colonel 
Hawkins on that elaim, could not recover for the same de- 
mand in an action at law. If the Elam lot was not a subject 
matter of the rule, then the rule absolute, as to the money 
collected on account of that lot, could not be pleaded in bar 
of this action. If Colonel, Hawkins received $200 00 on 
the Elam lot, he is responsible for that amount, with legal 
interest up to the notice, and twenty per cent. after the no- 
tice.” ‘Fo the refusal to charge as requested, and to the charge 
as given, the defendant excepted, and assigns the same as 
error. 

1. In our judgment there was no error in the chargeas given, 
or in the refusal to charge as requested, in view of the evidence 
contained in the record. From an inspection of the record and 
proceedings had as to the rule absolute for the $900, it is quite 
elear, we think, that the $200 00 received from Elam, which is the 
subject matter of the present suit, was not included in that judg- 
ment. The record shows that the original rule was amended so 
as to require the defendant to show cause why he should not pay 
to the plaintiff the money received from Elam. The defend- 
ant answered the rule as amended, admitted the receipt of the 
$200 00 from Elam, but stated “that he received the same 
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in his own right and not as the attorney of anybody.” This 


amended answer of the defendant was not traversed, and upon 
that amended answer the court held he was not liable to be 
ruled as an attorney at law of the plaintiff for the $200 00 
received from Elam; the plaintiff did not traverse the defend- 
ant’s auswer as to the $200 00 received from Elam, having 
already taken a rule absolute against him for the $900 00 
received from Joiner, and it is therefore, in view of these facts, 
that the defendant’s written agreement hereinbefore set forth 
becomes conspicuously significant as to the merits of the 
present suit for the $200 00 received from Elam. It is true 
that in that agreement the defendant reserved the right to in- 
sist in this suit that he was not originally liable to any great- 
er extent than $900 00, the amount for which the rule abso- 
lute had been granted against him for the money collect- 
ed from Joiner. The question that remained to be tried in 
the present suit, was whether the defendant was originally 
liable to the plaintiff for money received on the mortgage to 
any greater extent than the $900 00 received from Joiner, and 
for which the rule absolute had been granted. The jury, un- 
der the evidence, have found by their verdict that the defend- 
ant was originally liable to the plaintiff toa greater extent 
than $900 00, to-wit: the $200 00 received from Elam, and 
that this latter amount was not included in the judgment for 
$900 00. 

2. The demand for the money in the hands of the defend- 
ant was made in pursuance of the provisions of the 3950th 
section of the Code, which makes an attorney at law liable to 
pay at the rate of twenty per cent. per annum for money in 
his hands, collected by him for his clients, from the date of the 
demand, “ unless good cause be shown to the contrary.” The 
request to charge was not in the language of the Code. The 
request was: “If the defendant, in good faith, refused to pay 
the money on demand of the plaintiff, believing that he was 
not liable for the amount or any part thereof, the jury may 
find only lawful interest, and are not compelled to find twenty 
per cent. from the time of the demand on the $200 00.” The 
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statute is imperative and declares that the attorney at law 





shall be compelled to pay at the rate of twenty per cent. per 
annum from the date of the demand, unless good cause be 
shown to the contrary. What is the good cause attempted 
to beshown in thiscase? It is true that Colonel Hawkins, the 
plaintiff’s attorney, states that until his memory was refreshed 
by looking at the transfer of the property and his own receipt 
for the money, that he thought that the $200 00 received by 
him from Elam, was his own individual money, and not the 
money of the plaintiff, his client. However honest Colonel 
Hawkins may have been in his opinion, and we are bound to 
take his statement as true, still, that was not, in our judg- 
ment, such good cause as is contemplated by the statute which 
will protect him from the payment of the twenty per cent. to 
the plaintiff. It will not do to hold that when an attorney 
at law collects money for his client, and that money is de- 
manded of him under the statute, and he refuses to pay it, 
that he can protect himself when ruled or sued for the money, 
from paying the twenty per cent. thereon as the statute pre- 
scribes, because, in his opinion, or in his thoughts, the money 
was his individual money, and not the money of his client, 
however honest his opinion or thoughts may have been. 

3. In relation to the point suggested on the argument here 
that the plaintiff in the mortgage was only entitled to the 
principal sum due on the mortgage, and could only collect 
that amount from his attorney, although he may have col- 
lected a larger amount, the certificate of the presiding judge 
to the bill of exceptions states that no such point was made 
as to the title of the plaintiff at the trial in the court below; 
and, as a matter of course, no such question was decided there 
which this court can review. ‘There was no motion for a new 
trial in this case; no complaint that the verdict was contrary 
to the evidence or without evidence to support it; and if there 
had been, the result would have been all the same. 

On the statement of facts contained in the record, let the 
judgment of the court below be affirmed. 
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Juti1a A. Morris, plaintiff in error, vs. GILBERT TENNENT, 
defendant in error. 


When exempted personalty has been exchanged, whether legally or not, for 
property of like kind, the latter stands, as against the husband’s creditors, 
in the place of the former, so long as the exchange is not repudiated by 
any of the parties in interest. The family are entitled to retain the sub- 
stituted property, either for enjoyment or for restoration to the true owner. 


Homestead. Levy and sale. Claim. Before Judge 
Knieut. Cobb Superior Court. November Term, 1875. 


Reported in the opinion. 


GrEorGE N. Lester; GARTRELL & Dunwoopy, for plain- 
tiff in error. 


W. T. & W. J. Winn, for defendant. 


BLECKLEY, Judge. 


Under the homestead and exemption laws, certain personalty 
was set apart as exempt, by approval of the ordinary, in 1869. 
Afterwards, one of the horses included in the schedule was ex- 
changed by the head of the family for another horse, and this 
latter was exchanged for a third. The first exchange was 


not approved by the ordinary; the second probably was. In 
1875, an execution from a justice court, issued in 1874, 
against the head of the family, was levied upon the third 
horse. A claim was interposed by the wife, (on her own be- 
half, and of her children) founded on the homestead or ex- 
emption right. The justice of the peace held that the prop- 
erty was not subject. On certiorari the superior court held 


that it was subject. 

When exempted property has been exchanged (whether 
legally or not) for other property of like kind, the latter stands 
in place of the former, so long as the transaction is not repu- 
diated by any of the parties in interest. A creditor who is 
not injured thereby, cannot complain. If any of his :debtor’s 
effects not exempt have gone into the new property, he can, 
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by a proper proceeding, subject it to that extent; but if the 


new property, as in the present*ease, has been wholly paid 
for by the old, the right of the family is superior to the right 
ofa ereditor, until the consideration has been restored. By 
the act of 1876, pamphlet, page, 51, passed since this case was 
decided in the court below, the proceeds of homestead prop- 
erty are treated as chargeable to the family when the benefit 
thereof has been enjoyed by the family. There is a strong 
backbone of equity in that principle; and, as a consequence, 
there is much reason for allowing the family to hold on to the 
proceeds, either for enjoyment, or for restoration to the true 
owners in case the family should reclaim the homestead 
property because sold illegally. 
Judgment reversed. 


ALEXANDER CHAPPELL, plaintiff in error, vs. URIAH 
Boyp et al., defendants in error. 


. In attesting an affidavit to a bill in equity, a notary public need not affix 
his seal. It is not such a notarial act, under section 1502 of the Code, as 
requires a seal for its authentication. 

. Process bearing attest in the name of the Honorable James M. Clark, of 
said court, leaving out the word “judge,” is good, especially if no excep- 
tion be taken to it until after judgment. 

. Where the bill alleges that vendor of lands, who gave bond to make titles 
to vendee on payment of purchase money, has only received half the pur- 
chase money, and is sued for that half, because it was not the money of the 
vendee but that of his wife, and that he has sued to judgment the other 
half of the purchase money, and levied the execution based thereon upon the 
the land, having first made a deed thereto solely for ‘the purpose of selling the 
land to make his money under the statute, Code, 3586, when he was met by a 
claim of the wife to the land, on the ground that her money paid for half of it, 
and that was all it was worth, and that this claim case, after delays from time 
to time, was decided against the wife by the jury and court below and this 
court on appeal, and on again re-advertising for sale he was met by another 
claim, wholly frivolous and intended for delay only, by the brother of the 
wife, holding a pretended title under deeds from the husband and wife, made 
after the decision of the first claim case, for an inadequate price in the 
form of a promissory note, payable in 1878, with possession retained by the 
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husband and wife without rent, and that this latter claim, like the former, 
is in forma pauperis, and that the parties are all insolvent, and that the 
land is constantly deteriorating in value so as now not to be worth the re- 
mainder of the purchase money with interest, and that the husband and 
wife and brother have colluded to delay the complainant and keep the 
land in litigation interminably, with a view to enjoying the rents end profits 
thereof until the same is worn out, and that the defendant in /. fa. has 
openly boasted that he would do so without paying another dollar, and 
where all the circumstances of the case, and accompanying papers and de- 
positions, show the truth of the case made by the bill and the frivolity of 
the pretended claim, and the prayer is for an injunction to restrain the de- 
fendant in execution and his wife from procuring any other persons to put 
in such claims, and further delaying the complainant, and for the appoint- 
ment of a receiver to take possession of the land and hold the same until 
the pending claim by the brother is tried : 

Feld, that there is equity in the bill, and that the injunction should be granted 
and the receiver appointed ; but as the claim by the wife was not decided, 
and the application fora receiver was not made until the growing crop was 
planted, that the receiver be instructed to allow defendants a reasonable 
time to gather the present crop, and the use of the tenements and premises 
for that purpose until that is done. 


Notary public. Seal. Attestation. Process. Judgments. 
Vendor and purchaser. Injunction. Receiver. Before Judge 
CLARK. Webster County. At Chambers. June 17th, 1876. 


Reported in the opinion. 
GuerryY & Son, for plaintiff in error. 
JoHN R. WorrI.1, for defendants. 


JACKSON, Judge. 


Chappell sold Boyd a tract of land in 1872 for $1,200 00, 
and gave Boyd bond for titles to be made when the purchase 
money was paid, Boyd gave two notes for the land, each for 
$600 00—one payable in November, 1872, and the other in 
November, 1873. ‘The first was paid; the second is not yet 
paid. Chappell sued on the second, got judgment, made deed 
to the land, under the statute, and levied upon it. Mrs. Boyd 
claimed the land on the ground that Boyd used her money, 
with the knowledge of Chappell, to make the first payment. 
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The jury found it subject; she moved for a new trial and 


brought the case here because the court overruled the motion. 
This court affirmed the judgment at the last term. Mrs. Boyd 
then surrendered her right and title to her brother, Sims, and 
Boyd made Sims a title, and Sims has put in his claim to the 
land. Mrs. Boyd claimed in forma pauperis, and so did Sims. 
The last note has been due three years; a claim involving, 
necessarily, the same title now set up by Sims, has been de- 
cided by the jury and the superior court, and this court, against 
that title, and this claim is put in by the brother on deeds 
made by the defendant in fi. fa. and wife, since the final trial 
of the case by this court. The land has deteriorated in value, 
and is becoming less valuable year by year, until it will not 
bring the balance of the purchase money and the interest. The 
deed to Sims was made on the day he claimed the land and 
was in the shape of a receipt of a note due in 1878, for $500, 
with right of possession reserved to Boyd, without rent, and 
on the same day Mrs. Boyd surrendered her title to Sims ; 
her title being a deed made to her by* her husband in 1878, 
in consideration that her money had paid the first $600 00. 
Boyd has been in possession four years, and the rental is worth 
from $100 00 to $150 00 per annum, and has boasted that he 
would keep the land until worn out without paying another 
dollar. Mrs. Boyd has sued Chappell for the $600 00 which 
Boyd first paid him; so that Chappell’s land is gone at half 
the price agreed upon, and he is sued for the half he has re- 
ceived. A bill alleging these facts, and charging collusion 
between wife, husband, and wife’s brother, to protract litiga- 
tion, by claims purely frivolous, with no security for damages 
for delay, and praying injunction against threatened waste of 
crops, and against further frivolous claims, and the appoint- 
ment of a receiver to take charge of the land and crops, rents, 
ete., until the claim case is tried, was brought by Chappell 
against Boyd and wife, and Sims. The answer denied the 
insolvency of Sims, and the demurrer to the bill is that there 
is no equity in it, and it is not sworn to, because the notary 
does not affix his seal to the affidavit, and that the process to 
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the suit on which Chappell’s judgment is founded leaves out 
the word “ judge,” bearing test in the mame of the Honorable 
James M. Clark of said court. The chancellor refused the 
injunction, sustaining the demurrer and dismissing the bill ; 
the complainant excepted, and the case is before us. 

1. The first question is, was the bill sworn to? Is it neces- 
sary that a notary should annex his notarial seal to his attes- 
tation of an affidavit? We do not think that the act of ad- 
ministering an oath is such a notarial act as in the sense of 
the statute, Code, section 1503, requires a seal. The statute 
means acts connected with his commercial duties, such as 
noting and protesting bankable paper, ete. Besides, the court 
ought not to dismiss a bill or refuse an injunction on such a 
ground, Time should be given to perfect the affidavit or at- 
testation, or to swear again to the bill. 

2. Nor do we think that there is anything in the second 
point that the process does not bear test in the name of the 
judge of the superior court. It is true the word “judge” is 
omitted by mistake or carelessness, but the Honorable James 
M. Clark, of said court, is the judge thereof. Certainly it is 
too late after judgment to take such an exception to the pro- 
cess. 

3. But the main question is, ought a court of equity to 
stop this litigation, threatened to be continued until the Jand 
is worn out without paying another cent for it, and to appoint 
a receiver to hold the estate for the party in interest? The 
claim is evidently frivolous. The merits of the case were 
passed upon on the claim case of Mrs. Boyd, and this claim of 
her brother is a mere renewal of her claim. The manner in 
which it has been fixed up has not even the merit of inge- 
nuity. It isso thin anybody can see through the veil that 
would hide it. The cat is not even under meal enough to 
hide her. ‘The whole body of the ostrich is visible, though 
his head be in the sand; if he does not see his exposure, every- 
body else who looks can. ‘The present claimant, the brother 
of the former one, and brother-in-law of defendant, takes ti- 
tle, agreeing to give $500 00 for the land in 1878, the de- 
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fendant and former claimant, husband and wife, to remain in 
possession without rent until that time. This deed is made 
to him after the claim is decided against his sister, of which he 
has full knowledge, being a witness in the case. He buys 
a title knowing it to be worthless, gives nothing for it, but 
a promise to pay $500 00 in the distant future, and leaves 
possession in the defendant. He is evidently acting for the 
former claimant and the defendant in fi. fa. It is a plain 
case of collusion between the three. Inasmuch, therefore, 
as the complainant holds the title to this land, or has parted 
with it by making it to the defendant in fi. fa., for the 
sole purpose of selling it by the sheriff to make his money, 
we think that equity should intervene by injunction to re- 
strain these defendants from putting in any additional 
claim to this land, or procuring others to claim it for them, 
or either of them, and that a receiver should be appoint- 
el to take charge of it until the present claim case be 
tried. But inasmuch as the defendant in fi. fa. and wife had 


planted their crops and fixed for the year before the final de- 
cision of her claim and the application for a receiver, and the in- 


terference by a receiver would work hardship upon the agri- 
cultural interest of the state if allowed absolute dominion 
pending the making of the crop, and upon the principle that 
he that sows in peace shall reap in peace, that tenant for life 
is always entitled to emblements, because it was not known 
when he sowed that the life would end before he reaped, and that 
tenant for years, if the end of his estate was uncertain, was 
also entitled to reap what he had sown: 2 Blackstone, 95, 
116; and that even a tenant at will cannot be dispossessed 
after planting his crop until he has gathered his emblements : 
Code, section 2292, we think, that the receiver should al- 
low the defendants, Boyd and wife, a reasonable time to col- 
lect their crop of the present year, but take full possession 
in time for preparation for another year, and hold the place 
and work the same, holding the proceeds until this claim 
is tried. This case, we think, turns a good deal upon facts 
similar to those in the case of Tufts vs. Little, 56 Georgia 
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Reports, 139. At all events, it is a clear case of gross fraud 
and collusion, and an effort to defeat justice by keeping up 
litigation after the merits of the controversy have been passed 
upon by the courts, and where the party complainant is kept 
out of his land, the title to which he retained as his security, 
the second payment for it refused and resisted, and suit 
brought against him and now pending for the first payment. 
He is kept out of his land and its price, too; he ought to 


have one or the other. 
Let the judgment be reversed, and the chancellor proceed 


as indicated in this opinion. 


WixiiaM A. Asi, plaintiff in error, vs. THE STATE oF 
GEORGIA, defendant in error. 


1. That an indictment for assault with intent to murder with a pocket-knife 
did not allege the use made of such weapon, is not good in arrest of judg- 
ment. 

2. The fact that a juror said, before the trial, that “he wanted the defendant’s 
case to come before him, that he would remember or recollect him,” is 
not good ground to set aside a verdict where he swears to his impartiality. 

3. Newly discovered evidence, which would not probably have produced a 
different result had it been admitted, is no ground for a new trial. 

4. Where, upon a trial for the offense of assault with intent to murder, the 
court, at the request of defendant’s counsel, charges that certain acts on 
the part of the person assaulted would have reduced the offense, had death 
ensued, from murder to voluntary manslaughter, it was not error to add the 
following: “In all cases of voluntary manslaughter, there must be some 
actual assault upon the person killing, or attempt by the person killed to 
commit a serious personal injury on the person killing.” 


Criminal law. Indictment. Assault with intent to mur- 
der. New trial. Charge of Court. Before Judge Knigur. 
Lumpkin Superior Court. April Term, 1876. 


The following report, taken in connection with the decis- 
ion, will sufficiently explain the facts of this case: 

At the request of defendant’s counsel, the court charged the 
jury, in substance, as follows: “If you are satisfied, from the 
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evidence, that in a quarrel between the prosecutor’s wife and 
prisoner, she made threats of serious personal injury to him ; 
that shortly afterwards, prosecutor, in company with one Jack 
Ash, went in the night time to Turner’s mill, where prisoner 
was employed in attending to his usual business ; that they 
approached him, one on each side, and when he asked them if 


anything was the matter, refused to answer but came toward 
him; that a quarrel ensued and prisoner, honestly acting 
under fears of great personal injury, struck the blow in order 
to save his own life or prevent great bodily harm, then 
these are other ‘equivalent circumstances,’ and it would not 
have been murder, but only voluntary manslaughter, if pros- 
ecutor had been killed.” 

To this the court added the charge set out out in the fourth 

> 

head-note,and this was made one of the grounds ofthe motion 


fur a new trial. 


H. P. Bett; W. P. Price; B. A. Martin; J. N. Dor- 
SEY, for plaintiff in error. 


C. D. Put xies, solicitor general, for the state. 


WaRrneER, Chief Justice. 


The defendant was indicted for the offense of an “assault 
with intent to murder,” and on the trial therefor was found 
guilty. A motion was made in arrest of judgment, and for a 
new trial, on the several grounds therein set forth. Both mo- 
tions were overruled by the court, and the defendant except- 
ed. 

1. An assault with intent to murder may be committed by 
using any weapon likely to produce death. The allegation 
in the indictment is “that the defendant, on the 9th day of 
February, 1876, then and there, unlawfully, and with force 
and arms, in the county aforesaid, using, then and there, a 
pocket knife, said knife being a weapon likely to produce 
death, upon one Francis S. Ash, in the peace of said state, 
then and there being, did make an assault with the intent 
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him, the said Francis S, Ash, then and there to kill and mur- 
der unlawfully, and with malice aforethought, contrary to 
the laws of the state,” ete. The objection is that it is not spe- 
cially alleged what use the defendant made of the knife. 
Whether this objection would have been good on special de- 
murrer before pleading on arraignment, it is not necessary 
to decide. But, in our judgment, the objection comes too late 
after verdict, and it is not good in arrest of judgment, under 
the provisions of the 4629th section of the Code, and the con- 
struction given to that section by this court. 

2. There was no error in overruling the motion in arrest of 
judgment. The evidence as to the incompetency of the juror, 
Wells, was not sufficient to set aside a verdict which could 
not well have been otherwise than it was under the evidence, 
The fact that the juror said before the term of the court, 
“that he wanted the defendant’s case to come before him, that 
he would remember, or recollect him,” did not affirmatively 
show that he was not an impartial juror when he had sworn 
that he was. : 

3. There was no error in overruling the ground as to the 
newly discovered evidence in relation to the knife being found 
in prosecutor’s pocket. The prosecutor swore that he had 
no kuife in his pocket at the time of the difficulty. Af- 
ter he had been cut by the defendant, and had fainted and 
been carried to Turner’s house, there was a knife found in his 
pocket; when or how it got there does not appear; it was not 
identified as the prosecutor’s knife. Such evidence as that, if 
it had been admitted on the trial, would not even probably 
have produced a different result. 

4, There was no error in the charge of the court, in view 
of the evidence, after giving the charge as requested by defend- 
ant, by adding thereto—“ In all cases of voluntary manslaugh- 
ter, there must be some actual assault upon the person killing, 
or attempt by the person killed to commit a serious personal 
injury on the person killing.” 

Inasmuch as the court below was satisfied with the verdict, 


and after a careful review of the evidence disclosed in the 
VOL. LVI. 38. 





586 SUPREME COURT OF GEORGIA. 





The Atlanta, etc., Railway Company vs. Campbell. 


record we find nothing to cause us to be dissatisfied with it, 
let the judgment of the court below be affirmed. 


THE ATLANTA AND RicuMonD AiR LINE Ratiway Com- 
PANY, plaintiff in error, vs. JAMES M. CAMPBELL, defend- 
ant in error. 


. An employee of a railroad company, suing the company for a personal 
injury sustained from the negligent performance of an act in which he par- 
ticipated, has not made a prima facie case for recovery, without proving, 
either that he was wholly free from fault himself, or that there was negli- 
gence on the part of his fellow servants. If he rests on a presumption of 
negligence without actual proof thereof, that’ presumption applies to him 
with the same force as to others who participated in the same act of com- 
mon duty, and to get the benefit of the presumption as applied to the others, 
he must rebut it so far as it applies to himself. 

. The cases in 57 Georgia Reports, 488, and 54 Jbid., 509, compared and 
reconciled. 

. The evidence in the present case fails‘to establish, affirmatively, either 
basis of recovery; it leaves the plaintiff’s diligence unvindicated, and it 
fixes no negligence on others. 


Railroads. Negligence. Presumption. Before Judge Rice. 
Gwinnett Superior Court. September Term, 1875. 


Campbell, an employee of the Atlanta and Richmond Air- 
line Railway Company, brought case for personal injuries 
sustained by him. The jury returned a verdict for the plain- 
tiff. Defendant moved for a new trial on the following, 
among other grounds: Because the verdict, under the evi- 
dence, was contrary to the following charges of the court: 

Ist. “That in order to entitle the plaintiff to recover in this 
case, it must appear from the evidence that the plaintiff was 
himself without fault, and the onus was on the plaintiff to 
show by proof that he was without fault.” 

2d. “That if the injury was the result of a pure accident, 
and that without fault on the part of defendant, then the 
plaintiff would not be entitled to recover.” 
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The motion was overruled, and defendant excepted. 
The other material facts will be found in the opinion. 


JOHN CoLuLIER; T. M. PEEPLES, for plaintiff in error. 


Hitiyer & BrotHer, for defendant. 


BLECKLEY, Judge. 


1. We deal only with those grounds of the motion for new 
trial which question the sufficiency of the evidence to support 
the verdict, under the law applicable to the case. When the 
case was here ona former writ of error, (53 Georgia Reports, 
488,) it was ruled, among other things, that for the plaintiff 
to recover it was necessary for him to show that the injury 
was caused without fault or negligence on his part. We see 
no reason to doubt the correctness of that ruling, on the 
special facts then in evidence, and now in evidence. The suit 
is for an injury alleged to have resulted from the negligent 
performance of work and labor in which the plaintiff actively 
participated. He was engaged, with others, in delivering 
telegraph poles along the line of the railroad, and in the act 
of attempting to land one of the poles from the car, it was 
turned out of its proper course by striking against a stand- 
ard. Before it came to rest, it threw the plaintiff off the car 
and fell upon him. If the pole had been passed over the 
standard instead of being thrown when not lifted high enough 
to clear it, there is no reason to suppose that anything would 
have gone wrong. It was the failure to have the proper ele- 
vation, when the pole was put laterally in motion, that con- 
stituted the irregularity. The plaintiff, himself, was one of 
the persons who aided in lifting the pole and putting it in 
motion. Did he do his whole duty, or was it partly by his 
negligence or fault that the irregularity occurred? If he 
was not in fault, who was? Did the evidence show distinctly 
that any of the employees, other than the plaintiff, were negli- 
gent at this stage of the transaction, the irregularity would 
be accounted for. But it does not. There is the same ab- 
stract probability that he was derelict as that anybody else 
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was, and the matter is left to be dealt with, either as misad- 
venture, or as the result of negligence common to the plain- 
tiff and his fellow servants. Ifhe would affirmatively ex- 
culpate himself or inculpate them, either would be sufficient ; 
but, not having done the latter, he is bound to do the former 
or fail in his suit. The proof of negligence, in others, adequate 
in its nature to have produced the particular effect to be ac- 
counted for, would change the onus. The presumption would 
then be, that as a sufficient cause was in sight, the whole 
cause was discovered. 

2. It is obvious that suits against railroad companies by 
their employees for personal injury, present two classes of 
cases. In one, the injury is the offspring of some act in which 
the plaintiff participated; in the other, he is passive and the 
particular act from which his injury results, is performed 
wholly by other servants of the same master. This case, as re- 
ported in 53 Georgia Reports, supra, belongs to the former class, 
and it will beseen that the rule announced in the first head-note 
aboveis confined accordingly. Of the other class is the case in 54 
Georgia Reports, 509; and this distinction will serve to rec- 
oncile the two cases. With some correction of phraseology, 
which is too general, both may be found worthy to stand as 
permanent rules of decision. 

3. It remains only to add, that the evidence in the record 
before us is notsufficient to makea basis of recovery on either of 
the two lines of proof which have been indicated. The plain- 
tiff, by reason of the loss of memory consequent upon the in- 
jury, has the misfortune not to know whether he performed 
his duty or not. We are impressed with his candor as a wit- 
ness in his own case, and if the law could bend at all, we 
should deem his infirmity and veracity put together, as giv- 
ing a claim on its favor. But the law is constant and im- 
partial ; neither has he succeeded in fixing any fault or negli- 
gence on any of his co-employees. The occurrence has, to us, 
the appearance of an accident, and we think there should be 
a new trial. 

Judgment reversed. 
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E. J. Lamp, plaintiff in error, vs. JAMES M. Smiru, governor, 
defendant in error. 


1. A nolle prosequi of a bill of indictment is a termination of the case pend- 
ing on that bill, with all recognizances and other incidents of that particu- 
lar prosecution. A new bill for the same offense is a new case. 

2. It follows that the forfeiture of a recognizance against a surety for the ap- 
pearance of defendants to answer the old bill of indictment, so no/. pros’d, 
is without authority of law. When that indictment was o/. pros’d the 
surety upon a bond growing out of it, either to take the case to the supreme 
court or to answer in the court below, was discharged. 


Criminal Law. Indictment. Principal and security. 
Before Judge Kniaut. Milton Superior Court. March 
Term, 1876. 


Reported in the opinion. 


GeorGE N. Lester; E. P. Howe tt, for plaintiff in er- 
ror. 


C. D. Purixres, solicitor general, for defendant. 


JACKSON, Judge. 


Camp signed Hembree’s bond for appearance to get a 
supersedeas to take the latter’s case to the supreme court. 
‘The supreme court reversed the judgment below, pronounc- 
ing the indictment bad. The court below caused that judg- 
ment to be entered of record in the superior court as its judg- 
ment, and the solicitor general nol. pros’d the indictment, 
and preferred a new bill of indictment, which was found true 
by the grand jury. Hembree failed to appear to answer the 
new bill, and his recognizance to take the case up on the old 
bill was forfeited against him and Camp, his surety. From 
the judgment forfeiting this bond, Camp appeals to this court, 
and assigns for error the judgment of forfeiture. 

When the first bill was nol. pros’d that case was termi- 
nated, and with it ended all incidents to it, including any 
bond connected with it. The security on any such bond was 
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relieved at that moment, as much as he would have been by 
the verdict of a jury. The new bill was a new case, for 
which and upon which a new recognizance should have been 
taken with new security, Camp or some one else. The solic- 
itor, before he nol. pros’d the old bill, could have held Camp 
bound to cause defendant to answer and appear, but the mo- 
ment he nol. pros’d it, he lost his power over Camp. Before 
he nol. pros’d that bill and got the new one, he should have 
called the defendant and bound him over again. If the de- 
fendant had net appeared, Camp would have been liable then, 
because the case was pending on which he was surety, but 
when that case was nol. pros’d Camp was released. 

All the facts were of record, the solicitor general and the 
court were bound to take knowledge of them, the court cer- 
tifies their truth, and the record sustains his certificate. If, 
through inadvertence or haste, he granted the judgment of 
forfeiture, it is not the less error against the surety, and we 
must reverse the judgment. 

Judgment reversed. 





James M. Crump, administrator, plaintiff in error, vs. Ma- 
RION W. WILLIAMS, defendant in error. 


1. An administrator cannot be allowed to violate the law in the management 
of an estate, and then be heard to say, in response to a rule to show cause 
why his letters should not be revoked, that such violation was for the ben- 
fit of the estate. 

. In such a proceeding against an administrator it was error to charge that 
the jury should find for the movant if the respondent, or his securities, 
were likely to become insolvent. A removal on that ground is discretion- 
ary with the ordinary, and the jury, on appeal, should exercise the same 
discretion. 

. An immaterial error is no ground of new trial. 


Administrators and executors. New trial. Before Judge 
Rice. Franklin Superior Court. April Term, 1876. 


Reported in the decision. 
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J. B. Estes; J. F. Langston, for plaintiff in error. 


S. P. THurMonpD, for defendant. 


WaRNER, Chief Justice. 


This was an appeal from the court of ordinary of Franklin 
county,‘on a rule to show cause why Crump, administrator de 
bonis non, with the will annexed, of Johnson Williams, de- 
ceased, should not be removed as administrator aforesaid, on 


the several grounds therein set forth. On the trial of the ap- 


peal in the superior court, the jury, under the charge of the 
court, found a verdict in favor of the movant; whereupon 
the administrator made a motion for a new trial on various 
grounds, which was overruled by the court, and the adminis- 
trator excepted. 

1. There is no conflict in the evidence that the administra- 
tor did not manage the estate as directed by the will of the 
testator, or in accordance with the requirements of the law, 
but it is insisted in his behalf, that although that may be so, 
still the estate was not injured, but on the contrary was ben- 
efitted by the illegal acts of the administrator. This de- 
fense by the administrator is not sufficient to prevent his re- 
moval under the provisions of the 2511th section of the Code. 
An administrator cannot be allowed to violate the public law 
of the state in the management of the estate estrusted to him, 
and then be heard to say that such violation of the law was 
for the benefit of that estate, when called on to show cause why 
his letters of administration should not be revoked. 

2. The court erred, in our judgment, in charging the jury, 
“that if either the defendant or his securities are likely to be- 
come insolvent, then they should find for the plaintiff.” The 
removal of the administrator on that ground was discretionary 
with the ordinary, and the court should have charged the jury 
that they might so find. 

3. But inasmuch as the uncontradicted evidence in the 
record is such as to require the verdict rendered by the jury, 
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on the other grounds alleged for the removal of the adiinis- 
trator, notwithstanding the aforesaid error, we will not dis- 


turb it. 
Let the judgment of the court below be affirmed. 


JAMES S. Morris, plaintiff in error, vs. James J. & Moses 
OaLE, defendants in error. 


1. In the superior court, the trial ofa case cannot proceed, over the objection 
of the parties, without the presence of the necessary office papers, or of 
established copies. The defendant’s counter-affidavit to the summary en- 
forcement of a mechanic’s lien, is a necessary paper, the issue on trial be- 
ing presented by it. 

. After a counter-affidavit to the enforcement of a mechanic’s lien is received 
by the sheriff, and the same, with the execution and levy and the order di- 
recting execution to issue, are returned by him to the clerk’s office, all these 
papers are office papers of the superior court, and so remain until the trial 
directed by statute is had, and the matter is finally disposed of. Upon their 
loss from the office, that court may, at any time while the case is pending, 
establish a copy of one or more of them, upon motion. 

3. Unless the contrary appears, this court will presume that the superior court 
had ample evidence that copies established were true copies. 


Practice in the Superior Court. Mechanic’s lien. Lost pa- 
pers. Presumptions. Before Judge KNicut. Cobb Supe- 
rior Court. November Term, 1875. 


Reported in the opinion. 


GeorGE N, Lester; GARTRELL & Dunwoopy, for plain- 
tiff in error. 


W. P. McCuatcny, for defendants. 
BLECKLEY, Judge. 


1. The enforcement ofa mechanic’s lien upon a gin-house, 
mill and the machinery therein, for Jabor and material fur- 
nished in building and repairing the gin-house and mill, was 
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resisted by a counter-affidavit, the proceeding itself being an 
execution founded, not upon a suit, but upon affidavits made 
by the creditors as mechanics. In other words, it was a 
summary foreclosure of mechanic’s lien under the act of 
1869, and the Code of 1868, section 1969. After the plain- 
tiffs had submitted a part of their evidence, it was dis- 
covered that most of the papers pertaining to this case were 
missing—among them, the execution, with the sheriff’s levy 
thereon, the order directing the execution to issue, and the 
defendant’s counter-affidavit. The court proceeded with the 
trial, over the defendant’s objection, without the presence of 
the papers, and without causing copies of any of them to be 
established. We cannot discover from the record that the 
court had any evidence of the contents of the papers, or that 
it was made aware what grounds were taken in the counter- 
affidavit. ‘That affidavit, according to the Code of 1868, sec- 
tion 1970, presented the issue to be tried, and in its absence, 
with no copy of it, and no evidence of its contents, it would 
seem impossible for the court or the jury to have known pre- 
cisely what was on trial. We certainly do not. know from 
the record before us what was for trial, whether it was the 
amount of the claim, the justice of the claim, or the exis- 
tence of the lien, or all three. It was competent, under the 
statute, fur the affidavit to have traversed any one of these, 
or all of them together. The verdict found by the jury is 
for a specific sum of money, without any mention of the lien, 
and from this we might infer that the lien itself was not 
thought by the court and jury to be in controversy ; but the 
record ought to have shown what was in controversy, and the 
trial should not have proceeded until that appeared. We 
rule that it was error to try the case without the original 
counter-affidavit or an established copy; and we think, also, 
that it would have been the better practice, even if not indis- 
pensable, to have required the other papers, if not found, to 
be established likewise before proceeding with the trial. The 
execution, the levy, and the order directing the execution to 
issue, ought to have been before the court. 
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2,3. While a motion for new trial was pending, the court, 
on motion of the plaintiffs, and over the objection of the de- 
fendant, permitted a copy of the execution and of the order 
directing it to issue, to be established. That is assigned as 
one of the errors committed. It was not too late to establish 
these papers, though their establishment ought not to have 
influenced the action of the court upon the motion for new 
trial, and perhaps did not. The papers were of a sort to be 
established on motion. They were office papers of the supe- 
rior court, having been returned there in connection with this 
case by the sheriff after the filing of the counter-affidavit, 
and before the trial was had. Their loss from the clerk’s 
office was conceded. The defendant denied, but not under 
oath, that the copies about to be established were true cop- 
ies; but we are bound to presume that his denial was not sup- 
ported by evidence, and that the court granted the order to 
establish the copies on full and proper evidence that they 
were true. The evidence on this part of the case is not brought 
up in the record or bill of exceptions, and we therefore can- 
not pronounce upon it otherwise than by invoking this pre- 
sumption. 

The judgment overruling the motion for a new trial is re- 


versed, upon the ground that the case was tried, over the de- 
fendant’s objection, without the presence of the counter-affi- 
davit or of an established copy. Other grounds of the motion 
relate to subsequent matters, which need not be passed upon, 
as this fundamental error vitiated all that was done up to 
verdict. 

Judgment reversed. 


EpuriaM L. BRAswe.t, plaintiff in error, vs. JAMES W. 
PLUMMER, defendant in error. 
A bona fide purchaser of land, in possession thereof for four years, without 


notice of any judgment or levy thereon, holds the land discharged from 
the lien of any judgment against the person from whom he purchased the 





ATLANTA, JULY TERM, 1876. 595 








Braswell vs. Plummer. 





same, though the land had been levied on before his purchase, no steps 
having been taken by the judgment creditor to enforce the levy until after 
four years’ possession by the purchaser. 


Levy and sale. Statute of limitations. Judgments. Ven- 
dor and purchaser. Before Judge Rick. Gwinnett Supe- 
rior Court. September Adjourned Term, 1875. 


Reported in the opinion. 
Winn & Srmmons, for plaintiff in error. 
F. F. Junan, by Jackson & LuMpKIN, for defendant. 


JACKSON, Judge. 


Braswell held an execution against Ford, and levied it upon 
Ford’s land, but did not advertise for sale, or press the levy. 
Ford sold the land to Plummer, who held it more than four 
years without notice of the judgment or levy. After the four 
years possession’ by Plummer, Braswell pressed his old levy 
and advertised the land for sale. Plummer claimed it, contend- 
ing that it was discharged from the lien of the judgment under 
section 3583 of the Code. The court below held that the 
land was discharged from the lien of the judgment, and that the 
title was in the claimant; and this is the ruling complained 
of and the sole error assigned. We think the court held the 
law right, and we affirm the judgment. An inactive levy 
lying dormant and without notice to an innocent purchaser is 
evidence of grosser negligence and greater wrong to the pur- 
chaser than no levy at all. The words of the statute (Code, 
section 3583) cover the case as well as the reason and spirit of 
the acts of 1822 and 1852; and the case of Ruker vs. Wom- 
ack, 55 Georgia Reports, 399, controls it. 

Judgment affirmed. 
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JEFFERSON Bryson, plaintiff in error, vs. J. PErry Cuais- 
HOLM, defendant in error. 


1. Where it is sought to make property liable upon the ground that it was 
paid for with the money of the defendant in f#. fa., though title was taken 
to claimant, his father; and it was replied that the land was given by de- 
fendant to claimant prior to date of plaintiff’s judgment, it was error for 
the court to ignore the gift in its charge, and to confine the jury solely to 
the question as to who paid for the property. 

. When an erroneous charge is alleged to have been made by the court in a 
bill of exceptions, and the judge certifies the same as true, and the entire 
charge of the court is not in the record, this court will not presume that the 
erroneous charge was subsequently qualified so as to obviate or cure the 
alleged error unless the judge shall specially certify that such was the fact. 

. It is incompetent for a witness to state the “idea” of parties in making a 
contract. He must state the facts, and let the jury draw their own conclu- 
sions. 


Levy and sale. Claim. Charge of Court. Evidence. Before 
Judge Rice. Gwinnett Superior Court. December Adjourned 
Term, 1875. 


The facts of this case are reported in the decision. 
Winn & Simmons, for plaintiff in error. 
Ciark & Pace; E. P. Howe 1, for defendant. 


WaRrRne_er, Chief Jnstice. 


This was a claim case, on the trial of which the jury, under 
the charge of the court, found the property levied on subject 
to the plaintiff’s fi. fa. A motion was made for a new trial 
on the several grounds set forth therein, which was overruled 
by the court, and the defendant excepted. 

1. The main controlling question in the case, under the evi- 
dence in the record, was whether Jefferson Bryson, the claimant, 
held the land levied on under the deed executed on the 20th 
of April, 1864, to him as a gift from his son, Thomas M. 
Bryson, the defendant in execution, or whether he held the 
title to the land in trust for his son, the defendant. The court 
charged the jury, amongst other things, “ In this case, if the 
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defendant, Thomas Bryson, purchased and paid for the land 
and procured the title to be made to his father, Jefferson Bry- 
son, the claimant, the law implies a trust in favor of Thomas 
M. Bryson, and whilst Jefferson Bryson, the claimant, holds 
the title, the beneficial interest is in the defendant, Thomas M. 
Bryson, and is liable and subject to the payment of his debts.” 
This charge of the court decided the whole matter in contro- 


versy between the parties, so far as the question of a gift of 
the property was concerned, ‘The effect of the charge was to 


exclude from the consideration of the jury all the evidence in 
relation to a gift of the land by Thomas M. Bryson to his 
father, the claimant, and was error, in view of the evidence 
contained in the record. 

2. It is true, that the judge, in an explanatory note to the 
bill of exceptions, states that the portion of the charge ex- 
cepted to is only a part of the general charge of the court, 
(the entire charge not being set forth in the record) and it is in- 
sisted that this court is bound to presume that the portion of 
the charge not excepted to was correct, and such is undoubt- 
edly the general rule. But here isa specific charge of the 
court complained of which is vital to the claimant’s case, and 
as that charge is stated in view of the evidence in the record, 
it is manifest error. When the court has not made the charge, 
as alleged, or qualifies it by other portions of the charge so as 
to obviate or cure the alleged error, then the judge may re- 
fuse to certify the bill of exceptions and return the same, as 
provided by the 4257tlr section of the Code, or the judge may 
state, if he chooses to do so, what he did charge in relation to 
the grounds of error complained of in addition to the charge 
set forth, qualifying, or explaining the same, if such be the 
truth of the case. When an erroneous charge is alleged to 
have been made by the court in a bill of exceptions, and the 
judge certifies that such a charge is true, and the entire charge 
of the court is not in the record, this court will not presume 
that the court qualified that erroneous charge in its general 
charge so as to obviate or cure the alleged error, unless the 
judge shall specially certify that such was the fact. 
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3. A portion of the testimony of F. M. Jack was excepted 
to, and as there is to be a new trial in the case, we will ex- 
press our opinion in relation to its admissibility. The wit- 
ness, after stating that he and the defendant, T. M. Bryson, 
having been partners in business, suspended the same in 1864, 
and divided the property, said that T. M. Bryson wanted to go 
north, and was in fear his land would be confiscated, and said 
he would deed him his half of the land if witness would deed 
the whole of it to his father, Jefferson Bryson, which witness 
did, making a deed to the whole of the land to Jefferson 
Bryson, but receiving no money from him; “the idea was 
that the old man could protect the property whilst T. M. 
Bryson was gone if he should have to leave the country.” 
This latter part of the testimony of the witness was objected to, 
but was admitted by the court. In our judgment, the better 
and safer rule was to have excluded the testimony. When 
the witness states what “the idea was,” he states what was 
his own idea, his own conclusion. Let him state what was 
said and done at the time, and leave the jury to have their 
own ideas, and draw their own conclusions therefrom; their 
ideas may be different from those entertained by the witness. 

Let the judgment of the court below be reversed. 





ARMINDA J. Boyp etal., plaintiffs in error, vs. JOHN En- 
GLAND, defendant in error. 


1. A deed conveying land to ahusband in trust for the separate use of his 
wife and her children, born and to be born, clothes him with an executory 
trust, which does not become executed while the coverture subsists and 
the children are minors. And so long as the trust is executory the legal 
title cannot vest in the beneficiaries. 

2. Upon such a deed, the wife, suing for herself, and as the next friend of 
her minor children, cannot, pending the coverture, recover the land at law 
from a person in possession under a conveyance from the husband as trus- 
tee, without bringing the trustee in as a party, nor without alleging and 
proving such facts, and submitting to such terms as would entitle her, un- 
der the circumstances, to obtain a decree for the premises in a court of 


equity. 
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3. No court can remove a trustee and appoint a successor in a proceeding to 
which the trustee is not a party. 

4. When the verdict is right, on the evidence and the law applicable to the 
case, errors in the charge of the court are immaterial. 


Trusts. Husband and wife. Charge of Court. Before 
Judge Knieut. Union Superior Court. May Term, 1876. 


Reported in the opinion. 


C. D. Pururps; J. A. Burn; W. T. Day, for plaintiffs 


in error. 


J.S. Farin; C. J. WELLBorN; GarTRELL & WRriGut, 
by brief, for defendant. 


BLECKLEY, Judge. 


In 1861 a deed was made conveying certain land to a hus- 
band, in trust for the separate use of his wife and her children, 
born and to be born. Some years afterwards the husband, as 
trustee, conveyed the premises to a purchaser. In 1875 the 
wife; suing in her own behalfand as next friend of her minor 
children, brought suit against the purchaser to recover the 
premises, with mesne profits. The action was, in the brief stat- 
utory form authorized by the Code for the recovery of real 
estate, with the addition of a special averment to the effect 
that the trustee had abandoned his wife, and failed and refused 
to execute the trust, and closing with a prayer for general re- 
lief and for the appointment of another trustee. The case 
was tried and a verdict had for defendant. A motion for new 
trial was overruled. 

1. There can be no doubt that the trust raised by the deed 
was executory, and that it would so remain while the cover- 
ture subsisted and the children were minors. It follows that 
there has been no vesting of the legal title in the beneficiaries, 
for the coverture is not at an end, nor have the children at- 
tained majority. It may be that more are yet to be born. 

2, The sole title upon which the plaintiff relied for a re- 
covery was this trust deed; but according to her own showing 
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the legal title is either in her husband, as trustee, or in the de- 
fendant as purchaser under him. The plaintiff’s position is, 
that the latter acquired no title as against her and her chil- 
dren, because the sale was not made conformably to law. Let 
that position be granted, and still she and her children are 
without any title upon which a recovery can be had in a court 
of law. It is true that with us the superior court can admin- 
ister equitable relief, on the law side as well as on the equity 
side of the court; but for that to be done, there must be proper 
parties, proper averments in the pleadings, and proper evi- 
dence. In other words, whether the action be at law or in 
equity, the plaintiff must plead and prove a case which would 
entitle her to a decree in a court of equity. And this she has 
not done. The trustee is a necessary party, and he is not 
brought in; and in the matter of evidence, the record before 
us contains not one word on the subject of abandonment. 
Moreover, there is some evidence going to show that a part 
of the proceeds of the sale of this land was invested in other 
lands, and that the plaintiff is in the enjoyment of the latter. 
The surrender by her of all the fruits of the sale in her pos- 
session would be a condition of setting the sale aside. She 
would have to submit to the same terms in a court of law as 
in a court of equity; and she has neither performed nor of- 
fered anything in that way. As the case stood at the trial, 
on the pleadings and the evidence, it was legally impossible 
for her to recover. 

3. The prayer for the appointment of a new trustee could 
not aid her. Her husband, who was no party to the proceed- 
ing, was vitally interested in that question. No court could 
substitute another in his place as trustee, and divest whatever 
title he might have, without giving him an opportunity to be 
heard as a party. 

4. No verdict could have been legally rendered other than 
the one that was rendered, and hence the motion for a new trial 
was overruled. It would be utterly useless to rule upon the 
grounds of the motion imputing error to the court in charg- 
ing the jury, and in refusing to charge as requested, for what- 
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ever errors, if any, were committed, were harmless. To dis- 
cover and point them out would not enable us to reverse the 
judgment. 

Judgment affirmed. 


THomas Ripirne, plaintiff in error, vs. THE STATE OF 
GroraiA, defendant in error. 


1. The fact that the court directed twenty-four men, summoned as grand 
jurors, to retire to the grand jury room and excuse the last man on the list, 
if there were twenty-four, and then organize by electing a foreman, and 
that the twenty-three return with the foreman to be then sworn, which was 
done, does not vitiate an indictment afterwards found by the sworn jury. 
The grand jury is not complete and organized for business until sworn. 

. It is not error in the county judge, acting as both judge and jury, after a 
case is heard before dinner, and his decision withheld until after dinner, to 
hear additional evidence after dinner, the defendant not making it appear 
that he was thereby injured by the absence of witnesses or otherwise. 

. Proof by the state that a dealer in spirituous liquors sold to a minor, and 
that the parent or guardian was not present and assenting at the time of 
sale, makes such a prima facie case that the sale is made without first ob- 
taining authority of such parent or guardian, as to authorize a conviction 
in the absence of all proof to the contrary, especially when such parent re. 
sides in a distant county from the venue of the crime. 

. Is the burden of showing that the retailer did not first obtain the authority 
of the parent or guardian upon the state, or is it not upon the vendor to 
show that he first obtained it? Quere. 


Criminal law. Indictment. Jury. Practice in the Supe- 
rior Court. Before Judge Rice. Clarke County. At Cham- 
bers. April 3d, 1876. 


Reported in the opinion. 


W. B. Tuomas, for plaintiff in error. 


A. L. MiTcHELL, solicitor general, for the state. 


VOL. LVI. 39. 
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Jackson, Judge. 


The defendant was indicted in the superior court for the 
offense of selling spirituous liquors to a minor without hav- 
ing first obtained the authority of the parent or guardian. 
The indictment was transmitted to the county court, and the 
defendant was tried there before the judge, without any jury, 
on both law and fact. The defendant was convicted, and ap- 
plied for a certiorari on various grounds alleged therein ; the 
certiorari was refused, and defendant excepted. 

1. The first ground of complaint is that when the grand 
jury was called by the sheriff it was suggested that there were 
twenty-four men, and the court, instead of reducing them to 
twenty-three himself, told them to go to their room, and if 
there were twenty-four to strike off and excuse the last man, 
then choose a foreman and return and be qualified. The whole 
complaint is that the court told the grand jury, before it was 
organized and sworn, if, on count, there should be twenty-four, 
to reduce itself to the legal number by doing just what he 
would have done and what the law required to be done, to- 
wit: striking the last man on the list, the last summoned. We 
are at a loss to see any error in it or any harm done defend- 
ant by it. 

2. The next ground is that the county judge, at the close of 
the testimony before dinner, said he would render his judg- 
ment after dinner, but after dinner he reopened the case and 
heard other evidence. It is not shown that the defendant had 
witnesses absent after dinner to rebut the additional! evidence, 
or was otherwise hurt. He asked fur no continuance, and 
would have been no better prepared at another time. The 
facts and the judgment would have been just the same so 
far as is made to appear. We see no error at all in this pro- 
ceeding. 

3. The third ground is that the facts and law do not make 
a case for conviction. The facts are that the defendant sold 
whisky, a spirituous liquor, to the minor; that the minor had 
no authority from his father, who lived in Atlanta, to buy ; 
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that his father was not present giving his authority at the 
time of the sale, and had not been in Athens, the place of 
the crime, in the last two years. This evidence, we think, is 
abundant to make out a prima facie case of guilt beyond 
any reasonable doubt, even if the burden be upon the state 
to show want of authority by the parent to sell. Upon that 
point we express no decided opinion and make no positive 
ruling. The statute, acts of 1875, page 102, is very strong 
in laying down the prerequisite which alone can justify this 
crime. ‘The language is, “ without first obtaining the author- 
ity from the parent or guardian.” The retailer must first 
obtain the authority-—the license—the permission of the pa- 
rent. The act in regard to allowing minors to play ten-pins 
or billiards, Code, section 4543, is not so strong. The sali- 
ent words there are “without the consent of the parent or 
guardian ;” and whilst in the latter case this court, in 50 Geor- 
gia Reports, 103, puts the burden upon the state to show that 
there was no consent by the parent, we hardly think the cases 
exactly analogous. Certainly to sell liquor toa minor is 
worse than to let him play billiards, and the requisition to ob- 
tain first the authority of the parent is stronger than the 
words “without the consent,” ete. For myself, I incline strong- 
ly to the conviction that the defendant, having first to obtain 
authority before he can with impunity do this great wrong to 
a minor for a little money, ought to be required to show his 
authority so first obtained, as in the case of license to sell 
the liquor at all; and that proof of the sale to the minor by 
the state, without more, would be enough to convict, unless he 
showed his authority. But we put the query to the profession 
and rest there for the present, as this case does not demand a 
decision on that point. 

The crime is against society, against youth, against policy, 
morals, everything good; and the doubt should be very rea- 
sonable before the criminal should be allowed to escape un- 
whipped of justice. Very slight evidence should suffice to 
prove the negative that a sane parent never gave a dram- 
seller authority to ruin his son, and thus to shift the onus, if 
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on the state at all, upon the defendant. In this case we think 
the evidence ample, and have no doubt, if such authority had 
been obtained, he who obtained it would have proved it. He 
is, therefore, properly and legally convicted ; and the punish- 
ment, a little fine of $25 00, is, I think, a mere trifle com- 
pared with the gravity of the crime. 

Judgment affirmed. 


Henry STEPHENS, plaintiff in error, vs. THE Stare, de- 
fendant in error. 
To complete the offense of uttering a forged paper, it must not only be pub- 


lished as true when the party knows it to be fraudulent, but also with in- 
tent to injure some one. 


Forgery. Verdict. Motion in arrest of judgment. Be- 
fore Judge Knigut. Fannin Superior Court. May Term, 
1876. 


For the facts of this case, see the decision. 


Wier Boyp; Joun S. Fan, for plaintiff in error. 
C. D. PHIvies, solicitor general, for the state. 


WARNER, Chief Justice. 


The defendant was indicted for the offense of forgery, and 
charged in one count of the indictment with having falsely 
and fraudulently passed and uttered as true a certain false, 
forged and counterfeit order for goods. The jury, on the trial 
of the case, instead of returning a general verdict of guilty, 
returned the following verdict: “We, the jury, find the 
prisoner guilty of passing a forged order, knowing it to be 
such.” A motion was made in arrest of judgment, which 
was overruled by the court, and the defendant excepted. 

This case comes within the ruling of this court in Couch vs. 
The State, 28 Georgia Reports, 367, and is controlled by it. 

Let the judgment of the court below be reversed. 
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THomas D. Meapor, plaintiff in error, vs. THE DoLLAR 
Savines Bank et al., defendants in error. 


1. When an indorsement, as declared upon, is not in blank but in full, and 
there is no plea of om est factum, or other equivalent plea, and no aver- 
ment that there was any want, or failure, or illegality, of consideration, or 
that the indorsement was made in blank, or that a collection was contem- 
plated for the indorser’s use and not for the use of the indorsee, parol evi- 
dence to explain the indorsement or vary its legal effect, is not admissible. 

. With proper pleadings to lay open the question, parol evidence is admis- 
sible to negative or vary the presumptive undertaking of the indorser, aris- 
ing out of a blank indorsement made since the adoption of the Code, unless 
the rights of a dona fide holder have intervened. And it makes no differ- 
ence, that since the indorser put his name on the paper, the usual terms of 
a full indorsement have been written over it, the indorser not having as- 
sented thereto. 

. A bank certificate of deposit, payable to the order of the depositor, but 
indicating no time of payment other than can be inferred from the words, 
“interest at the rate of seven per cent. on call, and ten per cent. per annum,” 
is payable on demand, and, therefore, due immediately ; and dona fide hold- 
ers are affected with the equities existing between parties prior to them- 
selves. 

. A verdict in favor of the only defendant who tendered an issue for trial, 
which issue related exclusively to his own several liability, having been re- 
turned into court and published, and, thereupon, the jury having been re- 
manded to their room to perfect the verdict by finding, Avo forma, as to 
the other two defendants, it was too late for the plaintiff to dismiss his 
whole action. After so much had transpired, the litigating defendant was 
entitled to have a verdict recorded for his protection. 


Indorsement. Evidence. Pleadings. Banks, Contracts. 
Practice in the Superior Court. Before Judge Hopkins. 
Fulton Superior Court. October Term, 1875. 


Reported in the opinion. 


BENJAMIN F. Appott; JoHn D. CUNNINGHAM, for plain- 
tiff in error. 


JoHN A. STEPHENS; Juuius L. Brown, for defendants. 


BLECKLEY, Judge. 


The suit was by Meador, on three certificates of deposit, 
against the Dollar Savings Bank, as maker, and Lynch and 





606 SUPREME COURT OF GEORGIA. 





Meador vs. The Dollar Savings Bank e¢ al. 








Goldsmith, as indorsers. Each certificate was payable to the 
depositor’s order, with “interest at the rate of seven per cent. 
on call, and ten per cent. per annum.” “There was no other 
specification as to the time of payment. The declaration was 
in the short statutory form, with a copy of each certificate, 
and of the indorsements thereon annexed. On each certifi- 
cate was an indorsement, over the signature of Lynch, in these 
words: “Pay to the order of J. W. Goldsmith,” followed by 
an indorsement, in blank, by Goldsmith. ‘Two of the certifi- 
cates applied to deposits made by Lynch, and the third applied 
to a deposit made by Cassin, a person not sued, but whose in- 
dorsement in blank on this certificate appeared with the other 
indorsements, as copied below the declaration. Thus, as to 
Lynch, the action was founded upon full indorsements, and 
as to Goldsmith, upon blank indorsements. Lynch was the 
only defendant who pleaded or made defense. Besides the 
general issue, he filed, on oath, several special pleas, some of 
which are immaterial to any of the points argued in this court, 
or toany ruling which we make touching the case. The sub- 
stance of those now relevant, was that Lynch indorsed with- 
out any design or intention to guarantee the contracts of the 
bank, or to engage to pay the money mentioned in the certifi- 
cates; that Goldsmith took them with that understanding ; 
that such instruments are known and called, by all men of 
business, certificates of deposit, and not bills or notes; that 
they pass solely upon the credit of the bank issuing them; 
that neither Goldsmith nor the plaintiff took them upon the 
credit of defendant’s name; that defendant indorsed them for 
the purpose of collection only, and not for the purpose of 
guaranteeing their payment; that they were transferred by 
Goldsmith to the plaintift, after due, and only colorably, to 
prevent defense, and to enable the plaintiff to collect for Gold- 
smith’s benefit. There was no averment that Lynch indorsed 
in blank, or that anything had been written over his signa- 
ture, or that the indorsements in full as set out in the copies 
annexed to the declaration were not his act or deed. Neither 
was it averred that there was no consideration for the indorse- 
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ments, or any failure or illegality of consideration, or that the 
collection contemplated was for Lynch’s use, and not for the 
use of Goldsmith. 

1. At the trial, the court admitted parol evidence tending to 
prove that the certificates were sold by Lynch to Goldsmith on 
an express agreement that Lynch was not to be liable as an in- 
dorser, or otherwise; that the indorsements by him were in 
blank, and made solely for the purpose of enabling Goldsmith 
to collect from the bank, ete. The admission of some of this 
evidence over the plaintiff’s objection is one of the grounds of 
the motion for a new trial. Having in mind the state of the 
pleadings, we cannot doubt that it was inadmissible. The ac- 
tion, asagainst Lynch, was not based on blank indorsements, 
but on indorsements in full. They were regularly declared 
upon, according toa form of declaration sanctioned by statute. 
If, as set out, they were not such as he made, they were either 
not his at all, and he should have denied them by a plea of 
non est factum, (Code, sections 2851, 2855,) or they were his, 
qualified by the special fact that they were executed in blank, 
and by the further fact that their ordinary legal effect was 
obviated by a special agreement, and he should have pleaded 
both the blank execution and the special agreement. In the 
pleas which he filed there was no hint that he indorsed in 
blank, or that anything had been written which he had not 
expressly authorized. He answered to the indorsements as 
the plaintiff set them forth; and, without averring anything 
against their form, undertook to combat their legal effect. 
Thus stood his case on the record. His evidence went to es- 
tablish quite a different case. Prior to the Code, even a 
blank indorsement was not subject to be modified in its legal 
effect by parol evidence: 4 Georgia Reports, 106, 266; 33 
Ibid., 491. The Code, section 3808, changes that rule, but it 
does not expose any other indorsements to like modification, 
Where a question of consideration is raised, or a question of 
bailment for the purpose of collection, doubtless, on general 
principles, other indorsements can be reached, as well as those 


in blank: 22 Georgia Reports, 24; 30 Ibid., 946; but this 
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section of the Code cannot be extended to them without 
straining it with unwonted and unwarrantable violence. And 
in any case, when mistake is the ground relied upon, it must 
be alleged. 

2. Under the Code, unless bona fide holders are prejudiced, 
all indorsements made in blank are open to explanation by 
parol: 43 Georgia Reports, 382. While this is a change in 
our own law, it is not altogether a novelty, as appears in 
2 Parsons on Notes and Bills, 518, 519, and many cases there 
cited. The Code cuts us loose from the rule which prevails 
in New York and some other states, and puts us under the 
opposite rule which many of the states recognize and admin- 
ister. It was argued before us that, as a blank indorsement 
is authority for filling it up with the usual words appropriate 
to an indorsement in full, parol evidence would be no longer 
admissible after this was done. We think otherwise. The 
right to explain would be worthless if it could be thus de- 
feated. No implied authority is delegated which is not ac- 
companied and qualified by the whole law of the transaction. 
Though the holder may supply the ordinary words, according 
to commercial usage, in so doing he does not change the fact 
that the indorsement was executed in blank; and, incident to 
that class of indorsements, is the right to explain, as against 
all holders not protected by their bona fides. With proper 
pleadings to admit the truth in evidence, the indorsement 
will be considered as continuing in its original state. Once 
in blank, always in blank, so far as the right to explain is 
concerned. 

3. In this case the equities between prior parties would af- 
fect the plaintiff. The certificates are virtually payable upon 
“call,” which means, we think, the same as demand; and 
paper payable on demand is due immediately : Code, section 
2791. For a holder to be within the rule of protection, he 
must have acquired his title before the instrument became 
due; Jbid., sections 2785, 2786. 

4, The plaintiff’s motion to dismiss his action came too 
late. He might have dismissed as to the maker and the non- 
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litigating indorser, and that privilege was not denied him. 
But a verdict for Lynch had been brought into court and 
read, and the jury, at the time of the motion to dismiss, had 
nothing before them but the pro forma disposition of the 
case as to the other defendants. They had been sent back 
for that purpose, and not to reconsider their finding as to 
Lynch. The result of the trial, as to him, had been reached 
and become known. The plaintiff had lost his wager, and it 
was too late for him to withdraw the stake: 7 Georgia Re- 
ports, 191; 34 Ibid., 572. We direct a new trial for the 
sole reason that, on the pleadings, no evidence was admissible 
to impugn or vary the indorsements. 
Judgment reversed. 





JAMES P. Srumons, plaintiff in error, vs. LopAwick M. 
Cates et al., defendants in error. 

1. The assignee of two judgments from different plaintiffs against the same 
defendant, on the older of which judgments there is a security, and on the 
younger there is none, must apply money raised by the sheriff from defend- 
ant’s property to the older judgment. If he apply it to the younger, the 
surety is discharged fro tanto. 

. It makes no difference in principle if the assignee, being purchaser of the 
property sold by the sheriff, does not actually pay the money to him, but it 
is considered paid, and is applied to the junior judgment. 


Assignment. Principal and surety. Levy and sale. Be- 
fore Judge Rice. Gwinnejt Superior Court. September Ad- 
journed Term, 1875. 


Reported in the opinion. 
JAMES P. Simmons, for plaintiff in error. 
F, F. Junan, by Jackson & LumPKIN, for defendants. 


JACKSON, Judge. 


Simmons bought from Hudson a judgment against Cates, 
with Culver, as surety on appeal, and he bought from Spence 
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a judgment against Cates with no security. Property of 
Cates was levied upon and sold, and Simmons bought it ; and 
as he controlled both judgments, as assignee, he did not ac- 
tually pay the money over to the sheriff but took a deed to the 
property from him and credited the amount upon the Spence 
fi. fa., which is of younger date than the Hudson fi. fa. Sub- 
sequently Simmons sought to enforce the older fi. fa. against 
the surety, Culver. This was resisted on the ground that the 
application of the proceeds of the principal’s property by the 
sheriff, and Simmons to the younger fi. fa., was an act that 
injured the surety and released him. The court held the sure- 
ty discharged by this act of Simmons, he excepted, and the 
question is before us for review. 

Any act of the creditor, either before or after judgment, which 
injures the security, or increases his risk, gr exposes him to 
greater liability, will discharge him: Code, section 2154. 
The act here complained of is the application of the fund 
brought by the sheriff’s sale from the principal’s property toa 
junior judgment, and the question is, did that act discharge the 
surety? In 4th Georgia Reports, 356, it is distinetly ruled 
that such a fund must be applied to the older fi. fa.; that it is 
not at the option of the plaintiff to apply it as he pleases, but 
that the law applies it to the older lien. In 11th Georgia Re- 
ports, 636, it was held that ifan execution creditor, by his con- 
sent and direction, he having the older lien, allows a payment of 
funds in the sheriff’s hands to be made to a junior fi. fa., it 
extinguishes his older lien pro tanto, if third persons are pre- 
judiced thereby. 

Does the extinguishment of this older lien in this case hurt 
this surety? It certainly does. He would be entitled to 
control that judgment when he paid it off; but if he sought 
to enforce it against any third person who had bought the prin- 
cipal defendant’s property since the lien attached, he would 
be met by the pleas that, as against such third person, the 
creditor in fi. fa. had, by this act, extinguished the lien of 
the judgment on which he was surety. Thus this act of the 
creditor, Simmons, in this case, by extinguishing this lien of 
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this older judgment, so far as third persons are concerned, has 
injured this surety, increased his risk, and exposed him to 
greater liability. ‘This act, therefore, has, under section 2154 
of our Code, discharged the surety. Of course, it does not 
matter that the money was considered paid, and not actually 
paid, Simmons owning both judgments, and being the pur- 
chaser at the sheriff’s sale. It is enongh that the fund was 
raised by sheriff’s sale, and applied, by Simmons’ direction and 
consent, to the junior lien. 
Judgment affirmed. 





SHADRACK T, CRAWFoRD, executor, plaintiff in error, vs. 
CHARLES SPuURLING, defendant in error. 

1. Where a general judgment creditor prays for an injunction and the ap- 
pointment of a receiver, on the ground that a claim has been interposed, 
under a pauper affidavit, for the purpose of delay, and that, by the depre- 
ciation in value of the property, there is danger of losing his debt, but 
shows no special lien, there is no abuse of the discretion of the chancellor 
in refusing to grant such prayer. 

2. The defendant in f#. fa. is a necessary party to such proceeding. 


Claim. Injunetion. Receiver. Lien. Parties. Before 
Judge CLark. Schley County. At Chambers. June 20th, 
1876. 

Reported in the decision. 

Guerry & Son, for plaintiff in error. 


Hawkins & Hawkins, for defendant. 


Warner, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendant praying for an injunction and the appointment of a 
receiver. Upon hearing the motion to show cause the pre- 
siding judge refused to grant the injunction prayed for, and 
the complainant excepted. 
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1. The equity of the complainant’s bill, as alleged therein, is 
that he isa judgment creditor of one Sims; that the debt 
due him is for the purchase money of a certain described 
tract of land, which he has had levied on, but which has 
been claimed by one Spurling under a pauper affidavit; that 
the land has greatly depreciated in value, and is continuing to 
depreciate, and will not be sufficient to satisfy complainant’s 
debt; that Sims is insolvent, and that the claim has been in- 
terposed to prevent the collection of his debt. Wherefore 
he prays for an injunction and the appointment of a receiver 
to take possession of the property. The complainant does 
not seek for the appointment of a receiver on the ground that 
the land levied on is specially charged with the payment of 
his debt, or on the ground that he has any specific lien there- 
on, but only claims a general lien on the land asa general 
judgment creditor, and such being the case, there was no 
abuse of the discretion of the chancellor in refusing the in- 


junction and the appointment of a receiver. 

2. Besides, Sims was a necessary party to the bill, whereas 
there is no process of subpena prayed against him. Spurling 
is the only party required in the prayer of complainant’s bill 
to appear at the next term of the superior court, to stand to, 
abide and perform the decree of the court. 

Let the judgment of the court below be affirmed. 





ScuwaB F. CuHar es, plaintiff in error, vs. JoseEpH D. 
Foster, defendant in error. 


1. Claim affidavit and bond, purporting to be executed in another state be- 
fore a notary public thereof, cannot be received by a levying officer in this 
state without due authentication: See 27 Georgia Reports, 208, 161. 

2. The seal of the notary is not authentication; nor is the certificate and seal 
of the clerk of a court of record, without a further certificate from the 
judge, chief justice or presiding magistrate of such court. 

3. The claim papers being unauthenticated, and the only security upon the 
bond being a non-resident of this state, and so appearing on the face of the in- 
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strument, a deputy sheriff who received the papers and accepted the se- 
curity, and who, for no reason but the interposition of this claim, failed to 
sell land which he had under levy and advertised for sale, is, prima facie, 
liable to rule for the money which he ought to have raised by a sale of the 
land; and his sworn answer that he acted in good faith will not protect 
him, it not appearing that he made any effort to enlighten his good faith 
with proper knowledge. 

4. It is not matter for answer to a rule for not selling property levied upon 
under an execution founded on the judgment of a court of competent ju- 
risdiction, that the judgment was obtained by fraud. The levying officer 
cannot go behind the judgment to excuse his delinquency. 

5. Where there is no clerk’s certificate attached to the bill of exceptions, but 
the certificate to the record stated “that the accompanying is the original 
bill of exceptions in said case,” and both papers reached the clerk’s office 
of the supreme court together, the writ of error will not be dismissed. (R.) 


Levy andsale. Claim. Rule. Comity. Practice in the 
Supreme Court. Before Judge Kniaur. Forsyth Superior 
Court. April Term, 1876. 


The opinion and the fifth head-note sufficiently report this 
case. 


GeorGeE N. Lester, by C. D. Putiiires; Ricwarp P. 
Lester; Isaac 8, CLEMENTS, for plaintiff in error. 


H. P. Beui; H. L. Parrerson, for defendant. 
BLECKLEY, Judge. 


A deputy sheriff being ruled by the plaintiff in fi. fa. for 
not selling certain land which had been duly levied upon and 
advertised for sale, made answer that the sale was not had be- 
cause of the interposition of a claim by a third person, not 
a party to the execution. The plaintiff traversed that part of 
the answer. It appears from the record that the claim re- 
ferred to by the officer was an affidavit and bond purporting 
to have been executed in the state of Illinois, before a notary 
public of that state, and that both the claimant and her 
security in the so-called claim bond appeared on the face of 
that instrument to be residents of Illinois. The attestation 
of the notary to the affidavit, was under his seal of office, or 
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what purported to be such ; and the clerk of a court of record, 
under what purported to be the seal of said court, certified 
that the notary was duly commissioned, sworn and acting as 





such, that he was authorized to administer oaths, that the 
clerk was ‘well acquainted with his handwriting, and verily 
believed his signature to be genuine. There was no certifi- 
cate of any judge, justice or magistrate touching the clerk or 
his attestion. The bond, as copied in the record before us, 
was unattested ; but the same notary whose name appeared 
to the affidavit, certified, under his seal of office, that he had 
examined, on oath, the security upon the bond ; that the bond, 
from the best evidence at the notary’s command, was amply 
sufficient indemnity for the amount therein specified, over and 
above all homestead and other exemptions allowed by the 
laws of Illinois, and that he, the notary, verily believed the 
bond sufficient for'the purposes therein set forth. 

1, An affidavit sworn to out of this state cannot be recog- 
nized here without due authentication: 21 Georgia Reports, 
208; Ibid., 161. And there is the same reason for requiring 
the execution of a claim bond to be authenticated. Unless 


these papers were both duly authenticated, the officer, for that 


reason, if for no other, ought to have rejected them. 

2. As to notarial acts in the line of commerce, the seal of 
a notary public will serve for authentication: Code, section 
3829. But in administering an oath, or taking bond, to be 
used in an ordinary claim case, the notary is out of the sphere 
of commerce; he is a mere magistrate or justice of the peace, 
and when his act passes beyond his own state, his certificate 
and seal, unsupported, are worth nothing. He is there an 
official stranger, and needs a formal introduction. 

3. And the certificate of the clerk of a court of record, 
under what purports to be the seal of the court, will not 
vouch for him. There is no law, common or statute, that 
makes such a voucher sufficient. Under the act of congress, 
even the judicial proceedings of the court itself could not be 
authenticated thereby, without a further certificate from the 
judge, chief justice or presiding magistrate, that the clerk’s 
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attestation was in due form. If the letter of the act of con- 
gress does not apply to the case before us, its spirit does, as 
there is certainly no reason for holding the clerk competent, 
by his mere certificate and seal, to impart authenticity tothe act 
of the notary, when, by like means, he could not impart au- 
thenticity to the proceedings of the very court which he serves 
as clerk. We think, too, the uniform practice has been in 
accordance with this view of the matter. The claim which 
the officer accepted had the double infirmity of lacking authen- 
tication, and of presenting no sufficient security. The security, 
as well as the claimant, was a non-resident of this state. It 
is not shown, or, so far as we know, contended, that the 
security had any property or effects within this state. So far, 
therefore, from being good security, he was in a situation to 
be enjoined were he here engaged in a legal contest in regard 
to his own credits and liabilities ; aud the very ground for in- 
junction would be that what he might owe or be found liable 
for, would be unsafe, or could be realized only in a foreign 
jurisdiction: 6 Georgia Reports, 220; 10 Lbid., 128; 19 
Ibid., 277. The mere fact of non-residence subjects a party 
to attachment for his own debts: Code, section 3264. Is such 
a person fit to be taken as security in a legal proceeding? 
Surely not. When the statutes of Georgia authorize an officer 
of court or any ministerial officer to take security, the security 
contemplated is one within the jurisdiction of this state, amen- 
able to our laws, and subject to be acted upon by our own 
courts. When the law of one sovereignty calls for security, 
it means a security within its own reach, and not a security 
which can be reached only through the law of another sov- 
ereignty. With reference to their domestic jurisprudence and 
internal administration, the American states stand to each 
other as foreign countries ; and, upon principle, a Georgia 
sheriff might as well accept, as security on a claim bond, an 
inhabitant of Paris as an inhabitant of Chicago. 

The officer in the present case answers, on oath, that he 
acted in good faith, and his counsel insists that if he commit- 


ted an error in receiving the claim and in treating it as valid, 
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it was an honest mistake, and, therefore, that the plaintiff’s 
remedy is by action and not by rule and attachment. Whether 
the officer acted in good faith must be judged of, not by him- 
self, but by the court, and the decision must be controlled by 
all the facts and circumstances of the particular case. Each 
case must stand on its own merits. What may have been 
the private thought and motive of the officer we cannot cer- 
tainly know, but we can see in the facts nothing to have mis- 
led him in his duty. Courts must be slow to accept ignorance 
of law as an excuse for official misconduct: 32 Georgia Re- 
ports, 362. An officer must be diligent as well as honest. 
Not only must he purpose and intend to perform duty, but 
he must use his intelligence to discover what duty is; and if 
his own intelligence is not sufficient to deal with as plain a 
case as this, he cannot safely dispense with counsel. A sheriff 
is not required to keep an attorney to guide him; but if he 
cannot make his way through questions not more difficult 
than the average, he ought to take advice from some person 
better informed than himself. We think almost any intelli- 
gent business man could have suggested that a person resid- 
ing in Illinois could not be a proper security on a claim bond 
in Forsyth county, Georgia. The answer to the rule does 
not pretend that the deputy sheriff took advice, or sought it, 
or that it was inaccessible. We do not say that greater dili- 
gence on this line would have afforded him absolute protec- 
tion, but it would, at least, have given an appearance of prob- 
ability to the hypothesis of good faith. 

4. The answer, in one part of it, assails the judgment as 
fraudulent upon which was founded the execution that was 
Jevied on the land. That is not matter for such an answer. 
The judgment was rendered by the superior court of Forsyth 
county, and nothing is averred in denial of the competency 
of the court in point of jurisdiction. It is the business of 
the sheriff and his deputy to obey process of execution, and 
not to raise disputes with a plaintiff about fraud in his judg- 
ment. ° 

The court below erred in discharging the rule; and we di- 
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rect that the case be reheard, with permission to the officer to 
amend his answer as he shall be advised. 
Judgment reversed. 


WituiAMm R. Paurvurps, plaintiff in error, vs. MILes G. 
Dossins, defendant in error. 


1. Section 3583 of the Code, which reads as follows: ‘‘ When any person has 
bona fide, and for a valuable consideration, purchased real or personal 
property, and has been ‘in the possession of such real property for four 
years, or of such personal property two years, the same shall be discharged 
from the lien of any judgment against the person from whom he pur- 
chased,”’ construed to mean that no person in the sense of this section is a 
bona fide purchaser who has actual knowledge of the judgment, and that 
four years’ possession will not protect a purchaser with actual notice of the 
judgment. 

. An attorney at law to sue for and collect a claim, cannot bind his client 
without his consent, by a release of any of defendant’s property from the 
lien of the judgment he obtains. 


JACKSON, Judge, dissenting: 

. The words “ dona fide” mean in Latin, in their common anglicised sig- 
nification, and in their legal technigal sense, good faith, which words sim- 
ply antagonize bad faith, and import honesty, fairness and the absence of all 
fraud and collusion. Therefore a purchaser may buy dona fide though he 
knows that a judgment exists against his vendor; and despite such knowl- 
edge, he does actually and truly buy dona fide, if, at the time he purchased 
the land, he was informed by the attorney of the plaintiff in 7. fz., that he, 
the attorney, had “exclusive control” of the 7. fa., that there was 
an abundance of other property bound by it; that he would put all that 
property between the f. fa. and the land purchased, if he bought, and 
that he would relinquish at once the lien of the judgment upon this land 
but for the fact that the law would thereby discharge all the other property 
also from its lien; and if the facts show that the purchaser paid full value 
for the land, and would not have paid it and consummated the trade but 
for the assurance of the attorney, and especially if the judgment was in the 
hands of the attorney as collateral security and he thus represented several 
parties, and was thus, of all men, the proper person to whom the purchaser 
should go for the truth, and more especially if it appears that the other 
property bound by the lien depreciated in value after the letter of the 
attorney and the consequent purchase on the faith of it, and that the attor- 
ney was delayed in pressing the judgment upon the other property by the 

VOL. LVI. 40. 
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fact that the plaintiff in #7. fa. had a law-suit in which the defendant in 
fi. fa. and vendor of the purchaser was a witness, and the attorney was 
from time to time directed by the plaintiff not to press the judgment, be- 
cause he wished his witness to be friendly to him till the termination of 
that suit. 

2. The question is not whether the attorney can relinquish the property of 
the debtor from a lien of the judgment of his client, but the question is 
whether the purchaser for value, before he pays all the purchase money to 
the defendant in /. fa., can show his good faith in the purchase by proving 
that he went to the best possible source of information, and got the in- 
formation in good faith, and acted upon it in good faith. 

3. Actual knowledge of the judgment may be a circumstance tending to show 
bad faith, and if accompanied by proof that the purchaser had got the land 
for a less price, or colluded in any way with the defendant in 7. fa. to the 
hurt of the plaintiff, it would show bad faith in the purchaser, and defeat 
the bar of the four years’ possession; but when such knowledge is accompa- 
nied only by facts which show the utmost honesty and good faith, and not 
a suspicion of fraud or collusion is shown in the purchaser, justice and 
common sense, as well as law, demand that four years’ possession without 
disturbance shall protect him in his purchase and discharge the lien of the 
judgment, especially when other property bound by the judgment depre- 
ciated in value by delays caused by the plaintiff’s direction not to levy. 

4. A levy within the four years, immediately dismissed without any legal im- 
pediment, is not such a disturbance as to mar the peacefulness of the pur- 
chaser’s possession, especially when no legal notice was given the claimant. 

5. Opinion of the majority of the court in Sanders vs. McAffee, 42 Georgia 
Reports, 250, approved. 


Judgments. Liens. Statute of limitations. Attorney. 
Before Judge PeepLes. Fulton Superior Court. © April 
Term, 1876. 


On December 21st, 1866, execution issued from Fulton su- 
perior court against one J. J. Morrison, as trustee for his wife, 
under a judgment in favor of Johu T. Wilson. On the 4th 
of July, 1874, it was levied on a certain piece of land, by di- 
rection. of D. I. Hammond, atterney at law of William RK. 
Phillips, the assignee of Wilson. Dobbins interposed claim, 
and issue was joined. Claimant pleaded, specially, that he 
purchased the place from Morrison, trustee; and that he was 
led to pay the entire purchase money to said Morrison by the 
written representations of D. F. Hammond, the attorney at 
law of Phillips. 
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On the trial, the fi. fa. against Morrison was introduced in 
evidence, with a number of indorsements thereon. Some of 
these were entries of credits by the attorney of the plaintiff. 
There was also an assignment by Wilson to Phillips; and an 
entry by the sheriff of a levy made, under the direction of 
plaintiff’s attorney, upon the land now in controversy, on 
October 7th, 1872. Following this was a dismissal of this 
levy, by order of plaintiff’s attorney, on 25th January, 1873. 

M. G. Dobbins testified that he purchased the property from 
Morrison on August 24th, 1869, took a deed thereto, went into 
possession, and has been so ever since; knew of the judgment 
and execution against Morrison before purchasing. G. W. 
Adair acted as agent for the sale of the place; refused to close 
the trade with him until the title was made clear. Said Adair 
brought witness a letter from D. F. Hammond, plaintiff’s at- 
torney, which represented that he could purchase without fear 
of levy from fi. fas. in his hands. Witness thereupon pur- 
chased and paid for the place, in perfect good faith. In Oc- 
tober, 1872, saw this property advertised for sale under the 
Phillips’ fi. fa. Went at once to Hammond, who said that 
he had forgotten about the letter to witness, and promised to 
dismiss the levy. Never received any written notice of such 
levy. Acting on the faith of Hammond’s letter, paid $10,000 
for the aforesaid place. Heard no more of the fi. fa. until 
the present levy. 

G. W. Adair testified as follows: Is a real estate agent. 
Sold this property to claimant in August, 1869. Claimant 
finding there were liens upon the property, referred witness to 
Hammond, as the attorney of certain plaintiffs in fi. fa. Went 
to Hammond, told him the facts of the case, and requested a 
a statement as to the fi. fas. He gave witness a letter to 
claimant, upon reading which the latter expressed himself sat- 
isfied, and paid the purchase money. There were some other 
liens on the land, which were settled or paid off out of the 
purchase money, witness giving orders therefor upon claimant. 
The balance was then paid to him. 

The letter from Hammond to Dobbins was then introduced 
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in evidence. It stated that the writer had exclusive control 
over the fi. fa. of Phillips, assignee of Wilson, and another 
in favor of one Griffith; that the amount of both of these 
on August 29th, 1869, was $1,659 88; that, in his judg- 
ment, there was more than enough of other property sub- 
ject and still unexhausted, to settle this demand; that the 
entire estate of Morrison, trustee, was liable, and should 
be put between the fi. fas. and Dobbin’s purchase; and that 
he would release this land, but for the fact that it would vitiate 
the lien on other property of defendant in fi. fa. 

A. M. Perkerson testified that he was deputy sheriff in Oc- 
tober, 1872,and the levy of that date was made by him. Is 
always very careful to give written notice. Does not remem- 
ber giving notice in this particular care, but is confident, from 
his usual practice, that he did so. 

W. R. Phillips testified as follows: Owns the fi. fa. in 
question. Bought it from John T. Wilson, and paid him the 
full amount due on the 8th of April, 1867. It was put into 
the hands of D. F. Hammond, as an attorney, for collection, 
and no other control of it was given to him. It was to be 
collected by Hammond, and the proceeds to be applied to the 
settlement of a claim held by him against witness. He had 
no authority to release any property from the lien. Knew 
nothing of the letter to claimant until after it was written, 
and never assented to it directly or indirectly. Never gave 
any directions as to the making or dismissing of the levies 
which appear on the fi. fa. 

D. F. Hammond testified as follows: Sued to judgment 
the fi. fa. in the name of John T. Wilson. W. R. Phillips 
bought it and took a transfer. Witness had in his hands a 
claim against Phillips, and the fi. fa. was given to him as 
collateral security, without any instructions to collect. When 
the letter to claimant was written, witness thought there was 
sufficient property still bound for the payment of the fi. fa., 
without that which claimant wished to purchase. There was a 
rapid decline in the value of the property, and the amount real- 
ized did not meet the demand. The letter was simply an expres- 
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sion of opinion as to the means attainable for paying off the fi. 
fa. Feeling confident that there was enough without this prop- 
erty, he agreed to exhaust other sources before coming to this. 
When the first levy was made, claimant came to him and re- 
minded him of the letter. Wishing to keep his promise, 
witness ordered the levy to be dismissed, and had a levy made 
on other lands, but it proved unproductive by reason of prior 
liens. Collection under the fi. fa. was not pressed because 
Phillips was engaged in a suit in which Morrison was an im- 
portant witness, and he was fearful of giving offense by levy- 
ing until such suit was settled. 

The jury found for the claimant. 

Plaintiff moved for a new trial, on the following, among 
other grounds: Because the court erred in charging the jury, 
in substance, as follows: 

Ist. “‘ If you believe, from the evidence, that Hammond was 
general agent for the management of the fi. fa., so as to have 
the right of levying on or releasing the land, or that he acted 
under instructions from plaintiff, or that plaintiff knew and 
did not disapprove of Hammond’s action, and that Hammond 
intentionally induced claimant to purchase the land, and pay 
out money therefor, believing that he would not be disturbed 
by this fi. fa., plaintiff will be estopped from now enforcing it.” 

2d. “If you believe, from the evidence, that claimant was a 
bona fide purchaser (i.e. without collusion, but in good faith 
and for a valuable consideration) and that he remained in 
possession four years without disturbance, he was freed from 
the burden of the lien. A lawful levy, with written notice 
to tenant in possession, and advertisement of the land, bona 
fide, for the purpose of enforcing the lien and bringing the 
land to sale, is such disturbance. A mere levy, without writ- 
ten notice, is not. If the levy was not bona fide for the pur- 
pose of sale, but through forgetfulness of counsel, and he dis- 
missed it upon being reminded of his promise, this does not 
amount to such disturbance of title as would prevent the lien 
being lost.” 

The motion was overruled and plaintiff excepted. 
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D. F. & W. R. Hammonp; E. N. Broy ies, for plain- 
tiff in error. 


B. F. Apgotr; Joon D. CuNNINGHAM, for defendant. 


JACKSON, Judge. 


1. The main question in this case is whether a purchaser 
for value, with actual notice or knowledge of a judgment, is a 
bona fide purchaser, and within the protection of the four 
years’ possession secured by the Code, section 3583? Upon 
that question I am requested to deliver the opinion of the 
majority of the court at the same time that I give my own 
reasons for dissenting from that opinion and the judgment 
which necessarily follows it. The majority of the court con- 
strue all the statutes in relation to this subject together, and 
base their opinion mainly upon the idea that the words bona 
fide in the act of 1855-6, and in the Code, were intended by 
the Jaw-makers to mean the same thing as the words “with- 
out actual notice of such judgment,” which are the words used 
in the acts of 1822 and 1852: Cobb’s Digest, 437; Acts of 
18512, 238; Acts of 1855-6, 236; Code, section 3583. 
The words, “for a valuable consideration,” appear in all the 
acts; the words “bona fide” are not in the act of 1822 er 
1852. The act of 1852 amended the act of 1822 only in re- 
spect to time, protecting four years’ possession in the same 
way and to the same extent that seven years’ possession was 
protected by the act of 1822. The act of 1856 leaves out 
the words “without actual notice of the judgment,” and in- 
serts “bona fide,” and the Code follows the act of 1856. 
Now, my brethren think that the fact that the words “ with- 
out actual notice” are left out of the act of 1856, and the 
words “bona fide” put in, the latter words are put in in lieu 
of the former, and are intended to convey the same idea, and 
they say certain provisions of the Code and decisions of this 
court can be cited to the effect that the terms “bona fide” and 
“without actual notice” are equivalent, and mean substan- 
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tially the same thing. They, therefore, hold that no man can 
be a bona fide purchaser, so as to bring himself within the 
protection of the Code, in section 3583, who has actual notice 
of the judgment, and reverse the ruling of the majority of 
this court in Sanders vs. McAffee, 42 Georgia Reports, 250. 

2. In respect to the letter of the attorney at law, Mr. 
Hammond, we all think it was not intended to be a release of 
this property from the lien of the judgment, and if it had 
been so intended and its words had so imported, the majority 
of the court are clear that the attorney at law to collect this 
claim, had no right to release any property from the lien of 
the judgment without the consent of his client, and that the 
peculiar facts of this case do not clothe the attorney with any 
but ordinary powers. In the judgment of a majority of this 
court, therefore, Mr. Dobbins is protected neither by his four 
years’ possession nor by the paper or letter written to him by 
Mr. Hammond, the plaintiff’s attorney. I differ from my 
brethren decidedly on the first point, and I think that the 
transaction between Mr. Dobbins and Mr. Hammond, and the 
the facts of the case, generally, throw great light upon the 
“bona fides” of the purchaser, and make the case as clear as a 
sun-beam 

In the first place, “bona fide” in latin means “good faith,” 
nothing more, nothing less. The words when anglicised, used 
in English, common every day parlance, mean precisely the 
same thing. Hence the dictionary says the word anglicised 
means “in good faith, without fraud or deception:” Web- 
ster’s Unabridged Dictionary, 135. This, then, is the ordi- 
nary signification of these words, and the Code declares that 
in construing this statute I shall apply this ordinary signifi- 
cation to these words, unless they are words of art or connected 
with a particular trade or subject matter: Code, section 4. 
They are not words of art, they are connected with no trade, 
the subject matter is the lien of judgments in respect to the 
purchase of land and its possession. The subject matter be- 
ing such purchase, and the words applied to the purchaser, I 
feel bound to apply to them their ordinary signification as 
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used in connection with this subject matter. Turning, then, 
to Bouvier’s Law Dictionary, volume i., 211, I find the same 
definition, to-wit: “ good faith, honesty, as distinguished from 
bad faith.” “A purchaser bona fide,” says the same authority, 
“is one who actually purchases in good faith,” quoting Kent, 
and numerous authorities. 

These words do not mean notice or want of notice. It is 
true that want of all knowledge of the existence of the judg- 
ment would preclude all idea of bad faith in the purchaser 
to the plaintiff in judgment, of all collusion of any sort with 
the defendant; but it does not follow that knowledge of the 
existence of the judgment is proof conclusive of bad faith 
towards the plaintiff or of collusion with defendant, or of 
deception of any sort. It may be a circumstance which, when 
connected with other circumstances, such as getting the land 
at a less price or letting defendant cultivate a part of it, 
might show bad faith, but standing by itself it cannot mean 
bad faith and be conclusive evidence, which nothing can rebut, 
of such bad faith. The facts of the case at bar are conclu- 
sive to my mind of the force of this reasoning. If ever there 
was a bona fide, honest purchaser for value upon earth, Dob- 
bins is one. He bought the property through a real estate 
agent, Adair; paid full value for it; paid off certain judg- 
ments upon it; and hearing that these judgments were out- 
standing, went to Adair and told him he could pay no more 
money to go to defendant, Morrison, until these were satisfied, 
or he got a good title clear of these incumbrances. Adair went 
to Hammond, who held the judgments as collateral security 
ona debt Philips owed Holliday, and on another debt Holli- 
day owed Reynolds. So there were three persons interested 
in the judgments—Reynolds, Holliday and Phillips. Ham- 
mond held them as attorney for all three; said he controlled 
them exclusively, and wrote the letter embodied in the evi- 
dence to Dobbins, at Adair’s request, and on the faith of that 
letter Dobbins paid over the balance of the money to Adair, 
which otherwise would have been used by him to pay these 
judgments off. ‘The letter informs him that there is ample 
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property bound as purchase money for the judgments and 
besides all the estate of Morrison, as trustee, is so bound, and 
the only reason the writer would not release the land Dobbins 
bought, is that, in law, it would release all the other property. 
Of course Mr. Hammond meant that he would have given a 
valid release, and got the necessary signatures to it, if his own 
would not have done, thereby indicating his exclusive control 
of the fi. fas. more fully to Dobbins’ mind. 

Are not these facts conclusive of good faith in Dobbins? 
What deception did he use toward anybody? . What bad faith ? 
If no bad faith, then his faith was good, and his works show it to 
be good. Every act of his is the fruit of good faith. There was 
no deception, no fraud, no collusion, no trickery in what he did. 
He did not make one cent by it, but was induced by the attorney 
of the three interested parties to pay the money, the full value 
of the land, to Adair, when he would have paid it to these 
judgments. That attorney was the only human being to whom 
he could have gone for information and direction. He could 
not have paid the judgment to Phillips for Holliday was in- 
ested, nor to Holliday for Reynolds was interested. Nor 
to Reynolds for the other two were interested. The attor- 
ney, Hammond, was the only person with whom he could 
deal in respect to these judgments because he was attorney for 
all parties in interest, and he alone represented all and could 
guard the interests of all. 

It is true Hammond did not release the land, but he in- 
duced Dobbins to part with his money upon representations 
which he made. At all events he communicated to Dobbins 
facts and made representations upon which Dobbins acted, 
and which show conclusively the good faith of Dobbins to- 
ward the plaintiffin fi. fa. and the absence ofall collusion with 
the defendant. These facts rebut any presumption which 
could arise from knowledge of the fi. fa., and show Dobbins 
to have been an innocent purchaser for value, acting bona fide, 
and holding his honest purchase for four years. It cannot 
affect the question that Hammond’s representations be thought 
truthful at the time. IPfthey turned out to be false and fruit- 
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less, and a third party was damnified who acted on them, the 
effect is the same; and whose is the fault that they turned out 
to be false and fruitless? Hammond swears that it was owing 
to the depreciation of the property consequent upon time, that 
he failed to make the money out of the other property, and 
that Phillips, the plaintiff now pressing this fi. fa., would not 
let him press the collection of the judgment from Morrison, 
because he had a law suit against Solomon, security for Mor- 
rison, of much more importance and value, and Morrison’s 
teStimony was important against Solomon in that case, and he 
must keep friends with him until that case was tried. So that 
the depreciation of the other property of defendant made it 
necessary for Hammond to press this judgment on this land, 
that depreciation was caused by time, and that time was needed 
by the plaintiff in fi. fa. until defendant in fi. fa. had testified 
for him in another case. It does seem to me if there was any 
deception, collusion, or fraud, it lay somewhere between the 
plaintiff and defendant in fi. fa., and the claimant, Dobbins, 
was perfectly innocent of it all. Yet the single fact that he 
knew the existence of this judgment is made to outweigh all 
these circumstances which, to my mind, cover his case with 
equities thicker than shingles or slate cover any house in At- 
lanta. 

I think, therefore, that this case illustrates the propriety of 
the decision of the majority of this court in Sanders vs. McAfee, 
42 Georgia Reports, 250, and I submit the foregoing addi- 
tional reasons to those given by Judges LocHRANE and 
McCay in that case. So far from agreeing that leaving cer- 
tain words out of a preceding statute and inserting other and 
different words in a subsequent one on the same subject mat- 
ter, show that the legislature meant that the new words should 
convey the same idea with the old words, though different in 
ordinary parlance and legal signification, I think that fact 
shows just the opposite; that they intended to change the 
meaning because they changed the words. If they had meant 
the same thing they would have used the same words. The 
fact that such a lawyer as Judge Cone was the author of 
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the change made by the act of 1856, strengthens my convic- 
tion that the meaning was intentionally changed. In res- 
pect to the levy made within the four years’ possession, and 
immediately dismissed, I have to say, that in my judgment 
it does not amount to a disturbance so as to affect the peace- 
ful possession of four years. It must be pressed, and if not 
prevented by legal impediments, such as claims or illegalities, 
kept moving at least, if not pushed to an eviction. Besides, 
the claimant had no legal notice of the levy. In view of all 
the reasons I can bring to bear upon the subject, I feel con- 
strained to adhere to the ruling of the majority of this court in 
the case cited from 42d Georgia Reports, and to dissent from 
the majority in the case at bar. I think that to permit this 
fi. fa. to sell Dobbins’ land, purchased under these circum- 
stances, and held for four years in peaceable possession, is not 
only to violate the plain letter of section 3583 of our Code, 
but to disregard and nullify the spirit and equity of that 
statute, and to permit covin and deception to overthrow. plain 
dealing, honesty and good faith. 


WiuamM T. Toots, plaintiff in error, vs. Joun B. PERRy, 
defendant in error. 


(BLEcCKLEY, Judge, was providentially prevented from presiding in this case.) 


1. That an equitable plea to a common law suit, was, on motion, stricken 
after the defendant had closed his testimony without having supported it 
by evidence, is not such an error as authorizes a new trial. Whether the 
plea set forth a complete defense or not, its dismissal, at that time, did not . 
affect the defendant’s case. 

2. This court not committed, even by implication, to the position that a com- 
mon law court has jurisdiction to decree, by the verdict of a jury, an in- 
junction. 


New trial. Pleadings. Injunction. Before Judge CLARK. 
Sumter Superior Court. October Adjourned Term, 1875. 


Reported in the decision. 
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W. A. Hawkrns; N. A. Smirg, for plaintiff in error. 


Guerry & Son, for defendant. 


WaRNER, Chief Justice. 


The plaintiff sued the defendant on a promissory note for 
$1,938 54, payable to John Williams or bearer, dated 7th 
June, 1871, and due 1st of July next thereafter. The de- 
fendant filed an equitable plea to the plaintiff’s action, in 
which he alleged, in substance, that in the year 1869 he pur- 
chased a plantation in Calhoun county, of said Williams for 
the price of $15,180 00, and gave to him therefor his two 
notes, each for the sum of $7,590 00, one due Ist January, 
1870, the other due Ist of January, 1871; defendant paid on 
the note first due the sum of $5,000 00, leaving due thereon 
$2,590 00; that before the payment of the balance of the 
money due for said land, Hoyle, assignee of one Baldwin, had 
filed his bill in the fifth circuit court of the United States 
against said Baldwin and Williams, alleging that said lands 
had been purchased by said Williams of said Baldwin to de- 
fraud the creditors of Baldwin, and praying that the same 
might be decreed to be assets in the hands of said assignee to 
pay the creditors of Baldwin; that at the time the $5,000 00 
was paid, Williams agreed with defendant that he would not 
demand any further payment of the amount due from de- 
fendant for the land until the termination of the litigation in 
said United States circuit court, and that the said $5,000 00 
was paid upon this agreement, and in consequence thereof 
that some time after said payment was made said Williams 
turned over to the plaintiff, Perry, the note on which said 
payment was made, as collateral security to secure a debt 
which Williams owed him; that afterwards, at the special in- 
stance and request of Perry and Williams, defendant agreed 
to and did divide the amount due on said note into two sums, 
and on the 7th June, 1871, gave to Williams his two notes, 
one for $1,938 54, due July 1st, 1871, not as a renewal of 
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the other note, but for the accommodation of said Perry and 
Williams; that Perry knew all the conditions and agree- 
ments respecting the payment of the $5,000 00, and that no 
payment was to be demanded of defendant upon the balance 
due upon the $7,590 00 note, and that the note for $1,938 54 
was given by defendant and received by said Williams upon 
the same terms, and subject to the same agreements and con- 
ditions which attached to the balance due on the $7,590 00 
note; that Williams is insolvent, and has no estate with 
which to answer defendant if he should be compelled to pay 
said note now sued on by the plaintiff; wherefore, the defend- 
ant prayed the court to enjoin the plaintiff from the further 
prosecution of said suit, and that he may have such relief in 
the premises as may be considered meet and proper. On the 
trial of the case, the jury found a verdict in favor of the 
plaintiff for the full amount of the note sued on. 

It appears from the record and bill of exceptions that after 
the defendant had closed his evidence, (which is set forth in 
the record) the court, on motion of plaintiff, ordered the de- 
fendant’s equitable plea to be stricken, on the ground that the 
defendant had closed without evidence to sustain it, the defend- 
ant making no objection as to the time when the motion to 
dismiss was made. To this order of the court dismissing the 
plea the defendant excepted. 

1, Assuming that the court erred in dismissing the defend. 
ant’s plea, under the facts and circumstances of the case as set 
forth in the record and bill of exceptions, how is the defend- 
ant hurt by that error? ‘The bill of exceptions states that the 
defendant’s equitable plea was dismissed on the grounds stated 
in the order. The grounds stated in the order are that the 
equitable plea was insufficient, and that the defendant had 
closed his case without evidence to sustain it. The defendant 
had the benefit of his plea to introduce all the evidence he 
could to sustain it, and that evidence, as disclosed in the re- 
cord, did not sustain it, and whilst that may not have been a 
good legal reason for dismissing the defendant’s plea after 
allowing him to introduce all the evidence he could under it 
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nevertheless, it is a good reason why the plaintiff’s verdict 
should not be set aside. The defendant had the full benefit 
of his equitable plea on the trial of the case, and was allowed 
to introduce all the evidence he could under it, before it was 
stricken. The trouble with the defendant at the trial was that 
he did not have the evidence to sustain his equitable plea so 
as to prevent the plaintiff from obtaining a verdict upon his 
evidence. Inasmuch as the defendant was not hurt by the 
striking of his plea after he had introduced all the evidence 
he could under it, and that evidence, as disclosed in the record, 
not being sufficient to defeat the plaintiff’s recovery, on his 
evidence, the verdict should not be set aside for the alleged 
error in striking the defendant’s plea after he had introduced 
all the evidence he could under it, but which failed to sustain 
it. There is no pretense or complaint that the verdict is con- 
trary to the evidence or without evidence to support it. The 
only complaint is that the court erred in striking the defend- 
ant’s equitable plea under the facts and circumstances as set 
forth in the record. 

2. We are not to be considered as holding in this case, even 
by implication, that a common law court in this state has 
jurisdiction to decree, by the verdict of a jury, a temporary 
injunction as prayed for in the defendant’s equitable plea. 
As the defendant in error did not claim damages for delay in 
bringing the case up to this court, we do not award any. 

Let the judgment of the court below be affirmed. 


JoHN Mrnor, plaintiff in error, vs. THe State oF GEorR- 
GIA, defendant in error. 


1. When there was no evidence that the prisoner instructed another when 
and how to steal, it was error to charge that so doing, with other enumer- 
ated acts, would render him a principal in the larceny. 

2. Open and public use of stolen property, and a truthful answer as to how 
some of it was disposed of, while prima facie evidence of innocence, may 
be intended to disguise guilt, and it is not error to submit the true construc- 
tion of such conduct to the jury, in the light of all the evidence. 
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3. When, without any reason apparent from ‘the record, the corpus delicti is 
less fully established than might be expected, this court will the more 
readily grant a new trial for error in the charge of the court. 

Criminal law. Charge of Court. New trial. Before Judge 

Wrieut. Dougherty Superior Court. April Term, 1876. 


John Minor was indicted for the crime of simple larceny, 
the particular act being the stealing of a cow, the property of 
one Louisa George, 

On the trial, the evidence made, in brief, the following case : 

Prisoner owned a butcher pen, having as his partner one 
Israel Telfair. ‘The cow was seen standing in their lot. Is- 
rael sent word to prisoner, who was not at the pen, that “he 
had got the cow,” and for him to come out there, which he 
did. The cow was carried into the slaughter house and 
butchered by prisoner and others. It was then placed ina 
wagon, taken to the store of one deGraffenried, and sold to 
him. A demand was made by one of the party (Wesley 
Wright) for pay; said deGraffenreid replied that he had made 
no contract with him; Wesley brought back prisoner, who 
had gone across the street, and the latter said, “ pay this man 
for beef, $7 50,” which was accordingly done. Beeves fre- 
quently sold for no more than that amount. 

The evidence was conflicting as to who drove the cow into 
the butcher lot or pen; but none of the witnesses swore pris- 
oner did so. 

One witness (deGraffenreid) testified that on the morning 
of the day the cow was brought to his store, prisoner told 
witness that he had engaged a beef. 

Another witness (Stephen George) testified that one of the 
horns was brought to his house by Louisa George, and was 
recognized by its peculiar shape and being sawed off; that he 
met prisoner on the street, and asked him what he (prisoner) 
had done with the hide of the cow he had killed, and pris- 
oner stated he had sold it toa Mr. Meyer; that witness went 
to Meyer’s store, and there found the hide, which was identi- 
fied as that of the stolen animal. 

The jury found a verdict of guilty. 
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Defendant moved for a new trial on the following grounds; 

Ist. Because the verdict was against the law and the evi- 
dence, and without evidence to support it. 

2d. Because the court, after giving in charge the definition 
of principals in crimes as defined in the Code, erred in charg- 
ing as follows: “1f you believe from the evidence in the case, 
that prisoner was one of the original parties in scheming and 
planning the offense named in the indictment, under the law I 
have just read you, by furnishing the brain-work, and participa- 
ting in the affair by physical action after the cow was driven up, 
(if the evidence shows she had been driven up,) then he would 
be a principal in the first degree, and not a principal in the 
second degree, or accessory before or after the fact. For in- 
stance, if he planned or instructed another when and how to 
steal the cow and bring it to him, and then when the cow 
was thus taken and brought to him, he and those bringing 
her, killed and appropriated her to their own use, and did 
such acts as convince you that he was one of the original 


schemers, planners and participators in the theft, though he 
may not have been actually present when the cow was driven 


up,” ete. 

3d. Because the court, after charging that prisoner’s want 
of concealment and open dealing and truthful statements 
could be taken into consideration by the jury, erred in charg- 
ing as follows: “But if you believe, taking this with all the 
evidence in the case, that he did so to cover his guilt and 
make the public believe he had purchased the cow from an- 
other, you can give it weight for or against him; but the 
most natural or probable construction to place upon such acts 
is that they are evidence of innocence.” 

The motion was overruled, and defendant excepted. 


D. H. Pops, for plaintiff in error. 


B. B. Bower, solicitor general, for tlie state. 





The first sentence of Judge BLECKLEY’s opinion on page 
633 of this volume, should read as follows: 


1. [t seems, from authority, that to a complete larceny by 
A, there may be added, by a sort of criminal accretion, ano- 
ther complete larceny by B: 25 Georgia Reports, 515, ete. 
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BLECKLEY, Judge. 


1. It seems, from authority, that to complete a larceny by 
A, there may be, by a sort of criminal accretion, another com- 
plete larceny by B: 25 Georgia Reports, 515; also, that a 
man may commit a crime as principal without being present : 
30 Ibid., 757. Compare 26 Ibid., 493; Code, sections 4805 
to 4308; 17 Georgia Reports, 346; Roscoe’s Cr. Ev., 871, 
872, 873. There is matter for much thought in these things, 
and mystery enough to bewilder one for some days. The 
Code seems plain; but the same law existed when the 25th 
Georgia and 30th Georgia Reports were made. For my own 
part, judicial candor obliges me to say that I do not know 
whether the main staple of Judge Wright’s charge in the 
present case, about scheming, planning and furnishing brain- 
work, is good law or not. I am not sufficiently master of 
the subject to overrule him, and yet I secretly wish he would 
not charge the like again. It is some little relief to my per- 
plexity to find that the charge is unguarded in that part of it 
which refers to the prisoner as possibly instructing another 
when and how to steal. There is certainly no evidence to 
warrant that part of the charge; and on that account, all the 
members of the court concur in pronouncing it erroneous. 

2. There was no error in calling the jury’s attention to a 
possible guilty motive for the open dealing and truthful an- 
swer of the prisoner. Men hide under light as well as under 
darkness. Vice assumes the frank demeanor of virtue. To 
do right, or seem to do right, after doing wrong, is often the 
best means of shunning detection. Still, the natural and 
probable indications from open conduct and truthful speech 
are favorable to innocence; and so, in effect, the judge stated 
to the jury. 

3. That we direct a new trial without discovering a more 
grave error in the charge of the court than the one which I 
have pointed out, may seem to argue that we are not altogether 
satisfied with the verdict, on the score of evidence. And it 


is true, we are not. There is not that full proof of the corpus. 
VOL. LVI. 41. 
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delictt which the circumstances would lead a thoughtful mind 
to expect. It is a fact, and an unexplained fact, that the 
owner of the cow was not called to testify. For aught that 
appears, she may have sold the animal, or given her consent 
to having her butchered. Who the witness. was bearing the 
owner’s family name, or whether related to the owner or not, 
is not shown. What concern this witness had with the cow 
does not appear. ‘The cow may have been lost, as to him, 
but not as tothe owner. Why was not the owner examined 
or the omission accounted for? Or, if neither, why was not 
some custody or care of the cow brought home to this or some 
other witness? Again, the witness above referred to testified 
that the owner brought the horn or horns of the cow to his 
house. Here we have the owner in possession of one or both 
of the horns. Where and from whom did she get them? 
There is no hint that she treated the cow as stolen, or was not 
satisfied with the way the animal was disposed of, or with the 
way she herself got the horns. Possibly a few truthful words 
from her lips would clear up this whole matter. 

We think there should be a new trial; and, in view of the 
evidence in the record, an indictment with more than one 
count in it would be much safer than the present one, which 
has but a single count. 

Judgment reversed. 


JAMES HunTER, sheriff, plaintiff in error, vs. WiLLIAM R. 
PHILLIps, defendant in error. 


(Burcx.ey, Judge, having been of counsel, did not preside in this case.) 


1. To enable the plaintiff to recover against a sheriff for neglecting or refus- 
ing to levy, by rz/e, two things must appear; Ist. That the sheriff is in 
contempt of the court; 2d. That by that contempt the plaintiff was injured. 

2. The sheriff is bound by official duty to execute with diligence the final 
process of the court, and when directed by plaintiff’s attorney to levy upon 
defendant’s land for June sales, and at the instance of defendant, to enable 
the latter to get time to procure an injunction, he fails to make the levy for 
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June, but postpones to July sales, he is in contempt of court so as to make 
him subject to rule by plaintiff, if it appear that plaintiff has been injured 





by the postponement. 

. Where the injunction was procured in time to arrest the sale of the land 
in July, the presumption that the plaintiff has been injured by the illegal 
conduct of the sheriff is rebutted by the presumption that the court of chan- 
cery did right in granting the injunction, and until the injunction cause be 
finally tried and determined, it cannot satisfactorily appear whether the 
plaintiff was injured or not by the failure to levy for one month. If the 
injunction be made perpetual, he will not have been injured; if it be not 
made perpetual, he will have been injured by the necessity of employing 
counsel and the delay in getting his money, and perhaps the depreciation 
of the property. The rule should not be made absolute zow, therefore, but 
following the decision in Hackett vs. Green, 32 Georgia Reports, 512, it 
should be kept open until the final disposition of the injunction case. 


Sheriff. Levy and sale. Rule. Injunction. Before Judge 
Hopkins. DeKalb Superior Court. September Adjourned 
Term, 1875. 


Reported in the opinion. 


CanpDLER & THomson; McKay & Trippk, for plaintiff 
in error. 


L. J. WINN, for defendant. 


JACKSON, Judge. 


The attorney at law of Phillips directed the sheriff to levy 
on the lands of defendant in fi. fa. for June sales, The 
sheriff met the defendant, John B. Gordon, and was request- 
ed by him not to levy until time for July sales, so that he 
might have time to sue out an injunction. Accordingly the 
sheriff did not levy for June but for July, and on the 30th 
of June he was enjoined from selling, and the injunction 
cause is still pending. At the next term of the superior 
court, it being the return term of the writ of fieri facias, the 
plaintiff in fi. fa. ruled the sheriff for the amount of the ex- 
ecution; the sheriff answered the foregoing facts, and also 
that several sale days intervened between July and the return 
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term of the writ. ‘The court made the rule absolute, and this 
is the error complained of. 

1. In the earlier decisions of this court it seems to have 
been held that if the sheriff did not strictly discharge his duty 
when the process of the court was in his hands, he was 
liable to be ruled by the plaintiff, whether the plaintiff was 
injured or not by the illegal conduct of the sheriff. Such is 
the effect of the decision in Wood’s case, 7 Georgia Reports, 
448, and in Seal vs. Price, 11 Ibid., 297. But the more re- 
cent decisions of the court are to the point that two things are 
necessary to enable the plaintiff in fi. fa. to recover from the 
sheriff by rule: First, illegal conduct amounting to contempt 
of the court; and, second, injury to the plaintiff. Without 
citing other cases, it is enough to refer to Cowart vs. Dunbar, 
56th Georgia Reports 417. The statute clearly sustains that 
decision. It authorizes the rule “whenever it appears that such 
sheriff has injured such party” by neglecting to levy on his 
property: Code, section 3949. Unless some injury to the 
party applying for the rule appear, it would seem clear that 
such party had no standing in court. The court could pun- 
ish his officer if he pleased by fine for contempt, but what bus- 
iness had the plaintiff with that power of the court unless he 
was injured. Sense sustains the statute and the statute sus- 
tains the latter decisions of the court. 

2. 3. In this case we think that the sheriff clearly neglect- 
ed or rather refused to do his duty. When directed by the plain- 
tiff’s counsel to levy for acertain sale day, it was his duty to do so, 
The plaintiff has the right to control the fi. fa.; if the sheriff 
were directed by the plaintiff’s counsel not to levy, it would 
be a good answer to a rule against him, though the plaintiff 
lost every dollar of the fi. fa. by the sheriff’s not levying. It 
is a bad rule that does not work both ways. If, when direct- 
ed to levy, he does not, and thereby the plaintiff loses 
anything, the sheriff ought to pay it. We think, therefore, 
that the plaintiff here has made out a good case against the sher- 
iff, so far as contempt of court in not discharging his duty in re- 
spect to its process, is concerned ; it being our opinion that 
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whenever the sheriff is directed by plaintiff’s counsel to levy, 
and he fails to do it, he has been put upon diligence by in- 
structions ; he is bound to obey, and refusing to obey, he is in 
contempt of court, unless he shows some legal reason for not 
carrying out the instructions. And we think, too, that de- 
laying to levy, to give time to defendant at his request to en- 
join him, is anything but a legal reason for not obeying the 
instructions of the plaintiff. 

This court has beld, and we fully approve its ruling, that 
any semblance of collusion with defendants by sheriffs will not 
be tolerated, and anything of the sort is contempt of the court 
with whose process the sheriff thus tampers. If, therefore, 
it appeared that the plaintiff had been injured, the rule ought to 
have been made absolute. Does that appear? Whenever 
the sheriff is in contempt by failing to levy, the presumption 
is that the plaintiff has been injured; but that presumption 
may be rebutted. In this case we think it rebutted by the 
fact that the injunction was granted by the superior court and 
is still pending therein. The plaintiff may be injured, if that 
injunction case is decided adversely to the defendant in fi. fa., 
but the injunction having been granted by the court, the pre- 
sumption is that the court did so upon good cause and support- 
ed by evidence, or the bill would have been answered and the 
injunction dissolved. We hold, therefore, that the presump- 
tion of injury to the plaintiff is rebutted by the grant of the 
injunction, and that it does not yet appear that the plaintiff 
has been injured. It did not appear when the rule was made 
absolute. Until it did appear presumptively or otherwise, 
the rule should not have been absolute. 

Whether the plaintiff has been injured by the illegal con- 
duct of the sheriff must turn upon the event of the trial of 
that injunction case. If that be not decided in favor of the 
plaintiff here, if he be perpetually enjoined from selling the 
lands of defendant in fi. fa., then he will not have been in- 
jured ; but if he has been enjoined improperly, then he has 
been delayed and kept out of his money by the bad conduct 
of the sheriff; he has been forced to employ counsel to defend 
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an unjust bill; the defendant’s property may have depreciated 
so as not to bring the debt, and he may have been thereby in- 
jured. In the case of Hackett vs. Green, 32 Georgia Reports, 
512, under circumstances and facts very similar to this case, 
where a claim to a negro had been interposed after the sheriff 
had incurred liability by failing to sell the negro, this court 
directed the rule against the sheriff to be kept open until it 
was ascertained whether or not, and how much, the plaintiff 
was injured by the illegal conduct of the sheriff. We shall 
follow the lead of that case, and reversing the judgment mak- 
ing the rule absolute, we direct that the court below hold the 
rule nisi in this case open to await the final decision of the 
injunction cause. 
Judgment reversed. 





Exua 8. HInes, administratrix, plaintiff in error, vs. EpH- 
RIAM H. Poo se, defendant in error. 


(BLEck.Ey, Judge, was providentially prevented from presiding in this case.) 


1. Where a person is employed as a general agent to transact business for an 
administratrix, and afterwards dies, his sayings, in connection with such 
agency, are admissible to bind the estate. 

2. Where one party to a contract is dead, the other is a competent witness to 
show that the consideration thereof inured to the benefit of the estate of the 
deceased after his death. 


Administrators and executors. Principal and agent. Ev- 
idence. Witness. Before Judge Wriaut. Decatur Supe- 
rior Court. November Adjourned Term, 1875. 


The following, taken in connection with the decision, pre- 
sents the facts of this case: 

E. R. Peabody testified that C. C. King, the father of Mrs, 
Hines, had been her general agent for the management of the 
estate of her intestate, D. P. Hines; that he stated to witness 
that the Hodgkiss’ Scott & Company claim had been arranged 
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by Mrs. Hines giving her note, as administratrix, for the 
amount; that said King was now dead; that the considera- 
tion of the debt was merchandise, most of which was sold 
after the death of intestate, and the proceeds turned over to 
his administratrix or her agent. 

T. H. Hodgkiss testified that the note was taken in settle- 
ment of an account for goods; that many of the articles were 
on hand at the time of intestate’s death, and were in the pos- 
session of his administratrix; that the consideration of the 
debt inured to the benefit of intestate’s estate; that witness 
was senior member of the firm of Hodgkiss, Scott & Company, 
the payees of the note; that he has no pecuniary interest in 
this suit, the note having been transferred to Poole. 


Firemine & RurHerForD; GuRLEY & RwvssELL, for 
plaintiff in error. 


WuitELey & Donaupson, by Z. D. Harrison, for de- 
fendant. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant, on a promissory note signed by the defendant, as ad- 
ministratrix on the estate of D. P. Hines, with an averment 
that said note was given in payment of an account due by 
the intestate and for the benefit of his estate. On the trial of 


the case, the jury, under the charge of the court, found a ver- 
dict in favor of the plaintiff for the sum of $566 46, principal, 
with interest. The defendant made a motion for a new trial 
on various grounds, which was overruled by the court, and 


the defendant excepted. 

Many of the questions made by the plaintiff in error, were 
settled when this case was before this court on a former occa- 
sion: See 52 Georgia Reports, 500. 

1. There was no error in admitting the evidence of Peabody 
as to the sayings of King, the defendant’s general agent in 
the management of her intestate’s estate, the agent, King, be- 
ing dead, 
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2. There was no error in admitting the evidence of Hodg- 
Kiss, as against the defendant, because her intestate was dead ; 
the witness was only offered to prove that the account for 
which the note was given inured to the benefit of the estate, and 
not to prove any contract made with the intestate. In view 
of the evidence contained in the record, there was no error in 
the charge of the court to the jury, or in refusing to charge 
as requested. 

Let the judgment of the court below, overruling the mo- 
tion for a new trial, be affirmed. 


B. H. Gaupy, trustee, plaintiff in error, vs. FLoyp L. Bas- 
BITT e¢ al., administrators, defendants in error. 

1. When a trustee, as such, has given his promissory note for the debt, and 
the note is declared upon, the same is admissible in evidence. 

2. But the note itself is not sufficient to warrant a recovery against the trust 
estate. The plaintiff must go further and establish his whole declaration, 
proving the existence of a trust estate, of what it consists, and the specific 
facts which render it liable for the debt. This he must do if there be no 
plea but the general issue, or even if there be no plea at all. 

Trusts. Evidence. Before Judge Wricut. Decatur 

Superior Court. November Adjourned Term, 1875. 


Babbitt and Touge, as administrators of S. Davis Touge, 
deceased, brought complaint against Gaudy, as trustee for 
Mary Gaudy, upon the following note: 

** $90 00. ‘“‘ BAINBRIDGE, May 8th, 1867. 


“On or before the first of December next I promise to pay to the order of 
S. Davis Touge $90 00, for value received. 


his 
(Signed) “B. H. X GAupy, trustee.” 


mark, 


The declaration was, in substance, as follows: Your peti- 
tioners aver that said note was given by the said Gaudy, as 
trustee for Mary Gaudy, for a bill of cotton yarns for the use 
of said cestui que trust and family, and for certain cash paid . 


by the payee to Belcher & Terrill, for goods purchased 
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for the use of said cestui que trust and family, and at the 
special request of such trustee, etc.; that all of the afore- 
said indebtedness Wwas credited for the special benefit of the 
aforesaid cestui que trust and her trust estate, consisting of 
lots of land (enuméfating them) which were controlled by the 
said trustee, and operated by him at the time, in the produc- 
tion of cotton, corn, and other agricultural products, for the 
sole use and benefit of the said cestui que trust and family. 

To the declaration were attached a copy of the note, and 
an itemized account upon which it was alleged to have been 
based. 

The defendant pleaded the general issue and the absence of 
authority in him to sign the note. 

No evidence was introduced beyond the note and the testi- 
timony of Touge, to the effect that the note was given for 
yarns bought by defendant for his wife, from the intestate ; 
that the note was in the handwriting of the intestate; that 
the defendant was the trustee for his wife, Mary Gaudy. 

The jury found for the plaintiffs the amount sued for, to be 
recovered out of lots of land (specifying those enumerated in 
the declaration). The defendant moved for a new trial upon 
the following grounds, to-wit : 

Ist. Because the verdict was contrary to law and evidence. 

2d. Because the court erred in charging the jury that if the 
plaintiffs had alleged in their declaration the consideration of 
the note sued on, that it was for necessaries for the trust es- 
tate, that a trust estate existed, of which defendant was the 
trustee, and of what it consisted, and these allegations were 
not denied by other pleas than were filed in this case, then 
they need not be supported by any proof; that the fact that 
they were not so denied amounted to an admission of them. 

3d. Because the court erred in admitting the note sued on 
in evidence over the objection of defendant. 

The motion was overruled and the defendant excepted. 


Brown & CrawForp, for plaintiff in error. 


No appearance for defendants. 
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BLECKLEY, Judge. 


1. The general rule stated in 1 Parsons on Contracts, 121, 
and in Story on Bills, sections 74, 75, that a trustee cannot 
bind the trust by executing a note, has fot been relaxed in 
this state as to executors, administrators or guardians: 39 
Georgia Reports, 130; McFarlin vs. Stinson, 56th I bid., 
396. But in 25 Georgia Reports, 140, a distinction is 
taken, as to the ordinary trustees, which ought to be main- 
tained. On principle, it is difficult to say why a trustee who 
can contract a debt at all, cannot do so by note. Why should 
there be a capacity to make a verbal promise and not a writ- 
ten one? It is, however, not necessary to search for princi- 
ple when we have a decided case which is both authoritative 
and satisfactory. The note before us is not so explicit as that 
recited in the case to which we refer; but it is signed by Gau- 
dy, with the addition of trustee to his name, and is declared 
upon as made in his representative character; and there is no 
denial of its execution, though the authority to execute it as 
trustee is denied. The sworn plea which presents this point 
is, in effect, a mere demurrer. We think the note was ad- 
missible in evidence, and so rule. 

2. But it fell far short of making out the plaintiffs’ case. 
And the parol evidence superadded was only to the effect that 
Gaudy was trustee for Mrs. Gaudy, and that the note was 
given for yarns bought by him for her. The terms of the 
trust were not shown, so as to disclose to the court and jury 
what were its scope and purpose; who, if any, besides Mrs. 
Gaudy, were the benficiaries, or what, if any, restrictions 
were imposed on the trustee’s power. Neither did it ap- 
pear of what the trust estate consisted, or what was its value, 
or whether it yielded an income, or whether encroachment 
upon the corpus would be necessary or proper. Neither did 
the condition in life, the circumstances or the wants of Mrs. 
Gaudy appear. While, under section 3377 of the ‘Code, a 
claim against a trust estate may be enforced at law, the plain- 
tiff, by his pleadings and proof, must make a case in which a 
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court of equity would administer the relief prayed for. To 
do this where supplies are furnished for the beneficiary, the 
plaintiff must go much further than the proof went in this 
ease. If any plea were necessary to impose this burden, the 
general issue, which was in on oath, would be quite sufficient : 
See 54 Georgia Reports, 117. But to establish his equity is 
a part of the plaintiff’s case, and he must adduce full and satis- 
factory evidence on every material point, even where there is 
no plea whatever. The court erred in charging the jury that 
allegations in the declaration not specially denied, need not 
be proved. And the evidence was insufficient to warrant the 





verdict. 
Judgment reversed. 


Henry Irey, plaintiff in error, vs. NATHANIEL E. GARD- 
NER, defendant in error. 


(BLECKLEY, Judge, having been of counsel, did not preside.) 


1. A sheriff’s deed, duly recorded, should be admitted in evidence, without 
the justice court 7. fa. under which the land was sold, the sale having been 
made in 1855, and the /. /a. lost. 

2. Whether the deed, when admitted, covers the land in dispute or not, is a 
question for the jury; and if the deed, on its face, covers a lot that has not 
and never had any existence, and proof is made by a party to the f. fa. 
described in the deed, and who controlled it, that defendant in f. fa. was 
in possession of and pointed out the lot in dispute, and he went with the 
constable upon the lot in dispute to levy on it, the constable being dead and 
the sale made in 1855, the evidence of mistake either in the entry of the 
levy, or the deed, or both, is sufficient to carry the case to the jury, and a 
non-suit should not have been granted. 


Evidence. Deeds. Levy and sale. Before Judge Hop- 
KINS. Fulton Superior Court. October Term, 1875. 


Reported in the opinion. 


Wi.uiaM Ezzarp ; Jon Cou.ier, for plaintiff in error. 
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A. W. Hammonp & Son, for defendant. 


JACKSON, Judge. 


Irby sued Gardner for lot number eighty-nine, on Calhoun 
street, in Atlanta, setting out in the declaration a deed from 
sheriff Smith, made in 1855, in which, by mistake, the deed 
was made for lot eighty-nine, on Collins street. The deed re- 
cited that the sale was under a justice court fi. fa. in favor of 
B. Thurmond against Lewis J. Parr and T. G. W. Creswell. 
The constable who made the levy was dead and the fi. fa. 
was lost; diligent search had been made for it, and it could 
not be found. Creswell swore that the lot eighty-nine, on 
Calhoun street, was pointed out by Parr, his co-defendant, he 
controlling the fi. fa., to be levied by the constable; that the 
constable went on the land to levy, but he did not see him 
write the levy on the fi. fa. It was proven that no lot num- 
ber eighty-nine, was on Collins street at all, and a map of the 
city was introduced which showed that fact, and that between 
eighty-nine on Calhoun and the opposite lot on Collins, but 
one lot intervened. The sheriff could remember nothing 
about it, but, aided by the deed, testified that he followed the 
levy. Other witnesses were sworn, to the-effect that there 
was no such lot as number eighty-nine on Collins street. On 
this evidence the court rejected the deed and non-suited the 
plaintiff; the plaintiff excepted, and the questions are, were 
the rejection of the deed and the grant of the non-suit right? 

1. We think that the evidence of the loss of the justice 
court fi. fa. was abundant. Search had been made for it in 
the sheriff’s office, the justice’s court office, and elsewhere, 
where it might possibly have been found. The deed had 
been recorded, it was therefore proven, and the fi. fa. being 
satisfactorily shown to have been lost, the deed ought to have 
been admitted to go the jury for what it was worth. 

2. The deed then being admitted in evidence, the question 
was, did it cover number eighty-nine on Calhoun street, and 
the answer to that question hinged on the point, whether the 
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sheriff sold and the plaintiff bought that lot, and by mistake 
the deed was made to a lot that had no existence. The deed 
cannot cover number eighty-nine on Collins street, because 
there is not, and never was, such a lot. It is impossible that 
the sheriff sold a thing that did not exist. What lot does 
this deed then cover? That is a question for the jury. This 
deed shows that the sheriff sold some lot under a certain fi. fa. 
A party to thatwfi. fa., then controlling it, swears that Parr 
pointed out number eighty-nine on Calhoun‘street; that Parr 
was then in possession of that lot; that he, the witness, went 
with the constable to this number eighty-nine on Calhoun, 
to levy, and while he does not know what the constable wrote 
on the: fi. fa., he went on the identical lot to levy on it. It 
seems, then, that some mistake was made either in entering 
the levy or describing the land in the deed, or both; and we 
think these facts sufficient, under the ruling in Summerlin vs. 
Hesterly, 20 Georgia Reports, 689, to carry the case to the 
jury, and that the Court erred in non-suiting the plaintiff. If 
the defendant knew nothing of all these facts and mistakes, 
and bought without notice, whether the plaintiff can recover 
the land is another question, and as it requires strong evi- 
dence to show such a mistake, and that such a deed covers 
this lot, whether they will believe that it does cover it, is also 
another question. We simply rule that the evidence is suffi- 
cient to allow the jury to pass upon the case, and not so weak 
as to have authorized the court to withdraw it from them. 
Judgment reversed. 


THE Geor@iA RAILROAD AND BANKING CoMPANY, plain- 
tiff in error, vs. CHARLES J. RHODEs, defendant in error, 


1. Where a baggage-master upon a train, in imminent danger of collision, 
jumps therefrom, it is no defense to an action for injuries sustained, that 
the conductor ordered him not to jump. When a collision is inevitable, 
such action becomes one of reasonable precaution. 
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2. Such an employee assumes the risks necessarily incident to his occupation, 
but not such as result from the negligence of his co-employees. 

3. Every employee of a railroad will not be presumed to know the schedule, 
but only such as are directly concerned in the running of trains. 

4. When such an employee is shown to have received injuries resulting from 
gross negligence on the part of his co-employees, this court will not readily 
interfere with the verdict of the jury. 


Railroads. Damages. Negligence. Presumption. Ver- 
dict. Before Judge Hopkins. DeKalb Superior Court. 
September Adjourned ‘Term, 1875. 


Reported in the decision. 


Hitiyver & BrorHer; CANDLER & TuHomson, for plain- 
tiff in error. 


Joun A. SrepHens; L. J. GLENN & Son, for defendant. 


Warner, Chief Justice. 


The plaintiff brought his action against the defendant to 
recover damages for injury sustained by the alleged negli- 
gence and carelessness of the defendant’s agents in running 
its railway trains on its road. On the trial of the case, the 
jury, under the charge of the court, found a verdict in favor 
of the plaintiff for the sum of $6,000 00. The defendant 
made a motion for a new trial on the several grounds alleged 
therein, which was overruled by the court, and the defendant 
excepted. 

It appears from the evidence in the record that the plain- 
tiff was in the employ of the defendant as baggage master, 
and was on board of its train performing his duties in that 
capacity at the time of the alleged injury. The injury of 
plaintiff was caused by a collision of two passenger trains on 
the defendant’s road, in consequence of its schedule being am- 
biguous, or because its agents did not understand it so as to 
regulate the running of its trains by it, to prevent a collision 
thereof. The plaintiff being in the baggage car, and seeing 
that the two trains were not more than sixty to one hundred 
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yards apart, and that a collision was inevitable, jumped out of 
the car and broke his ankle badly, so as to render him a crip- 
ple for life. There is evidence in the record that Smith, 
the conductor, told the plaintiff not to jump, but the plain- 
tiff states that he did not hear him; that there was a pas- 
senger in the baggage car who remained there and was not 
hurt. The grounds for a new trial insisted on here were, 
that the verdict was contrary to lay and the evidence, and 
was excessive. Because the court refused to give in charge 
the following requests: First. “That if it appear that at the 
time of the injury the plaintiff was acting in disobedience of 
a proper order of the conductor or person in charge of the 
train, to secure his, plaintiff’s, safety, and it also appear that 
the injury was caused by such disobedience, he cannot re- 
cover.” Second. “That an employee ona railroad train, serv- 
ing for wages, takes upon himself the risks and dangers neces- 
sarily incident to the service; amongst these is the risk of his 
own mistakes or blunders.” Third. “If the rules and sched- 
ules of a railroad company, calculated and provided for the 
purpose of running the trains with safety and avoiding col- 
lisions, be defective or ambiguous, and an employee knows the 
rules, or has ample opportunity to know them to such an 
extent as will authorize the authorities of the road to presume 
that he does know them, and he continues in the service of 
the company, and makes no complaint, or endeavors to have 
the defect remedied, he may be deemed to have waived his 
right, and he is barred from claiming damages for an injury 
suffered by him in consequence of such defect.” 

1, There was no error in the refusal of the court to give the 
first request in charge to the jury. This request assumed the 
law to be that the conductor had the right to order the plain- 
tiff, as baggage master on the train, in case of a collision of 
the two trains, by the negligence of defendant’s agent, to re- 
main in the baggage car and take his chances of being killed. 
The only orders of the conductor which the plaintiff, as bag- 
gage master, was legally bound to obey, were such as apper- 
tained to his duties as baggage master, and not such as apper- 
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tained to the protection of his own life when the two trains 
were about to collide. 

2. There was no error in refusing the second request to 
charge the jury. The plaintiff, an employee as baggage mas- 
ter on the defendant’s train, took upon himself the risks and 
dangers necessarily incident to his employment in that capacity 
when the other agents of the defendant, his co-employees, 
performed their duty, but he did not take upon himself the 
risk and danger of being killed by the collision of the de- 
fendant’s trains in consequence of the negligence of its agents. 

3. There was no error in refusing the third request set forth 
in the record. The plaintiff, as baggage master, was not pre- 
sumed to know whether the rules and schedule provided for 
the running of the defendant’s trains on its road, were defec- 
tive, or ambiguous, inasmuch as it was not his business to run 
the defendant’s trains, or either of them ; that duty devolved 
upon the conductor and engineer of the defendant’s respec- 
tive trains. The plaintiff was not at fault in jumping from 
the train, under the circumstances as shown by the evidence 
in the record, it was an act of reasonable precaution to protect 
himself from danger when he saw that the collision of the 
two trains was inevitable, although he might not have been 
injured if he had remained in the car, but the plaintiff could 
not have foreseen that. 

4, There is sufficient evidence in the record to sustain the 
verdict of the jury, which is not excessive under that evi- 
dence. The collision of the defendant’s trains, by which the 
plaintiff was injured, was caused by the gross negligence of 
its agents, and when that is the case, this court will not readily 
interfere with the verdict of the jury. 

Let the judgment of the court below be affirmed. 
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JANE Grimes et al., plaintiffs in error, vs. THomas J. Lir- 
TLE, trustee, et al., defendants in error. 


1. When two trustees deal with each other, both believing that authority exists 
for one to purchase from the other a full tract of land, when the authority 
really extends only to part of the tract, the trust estates will be tenants in 
common in equity ; the vendee owning, when paid for, all that could be le- 
gally purchased, and the vendor the balance, it being unpaid for. After 
the land has greatly depreciated, partition, and not rescission, is the remedy 
for adjusting equities between the parties. 

. When a party collaterally interested is brought in as one of the defendants 
to a bill for adjusting such equities, and he, answering the bill, prays equi- 
ty in his own behalf, and the facts make his equity against a co-defendant 
apparent, the decree should settle his rights as well as those to the original 
transaction. 

. In decreeing a partition the chancellor should not assume that the average 
value per acre of the whole tract will hold as to each acre or a given num- 
ber of acres separately; the land should be divided by metes and bounds 
according to actual, and not average value; or if that cannot be done, it 
should be sold and the proceeds divided. 

4. Such amendments of the pleadings may be made as will enable all the par- 
ties to reach that equitable relief to which they are severally entitled. 


Trust. Equity. Partition. Before Judge Porr_e. Han- 
cock Superior Court. October Adjourned Term, 1875. 


Reported in the opinion. 


GeorcE F, Prerce, Jr.; J. T. Jorpay, for plaintiffs in 
error. 


C. W. DuBosg, by SEABORN REEsE, for defendants. 


JACKSON, Judge. 


This was a bill filed by Grimes and others, consisting of a 
family of children, being cestui que trusts, against Little, their 
trustee, and Lamar, trustee for his children, and Simmons, the 
purchaser of a judgment against the trust estate of the Grimes 
family. 

The facts are that the Grimes owned a plantation in Wash- 
ington county which they desired to sell and reinvest the pro- 
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ceeds in Hancock. Accordingly, Worthen, the predecessor 
of Little, as trustee for them, applied to the chancellor exer- 
cising jurisdiction in Washington county, for leave to sell 
and reinvest, which was granted to Little, his successor, the 
present defendant, “to sell at private sale and to reinvest 
the proceeds, or so much thereofas may be necessary, in some 
other suitable farm or homestead, for the family.” The 
Washington county place was accordingly sold for $4,200 00, 
and the plantation of the Lamars, in Hancock, was bought at 
the price of $5,500 00, or some such sum. Little paid some 
$4,000 00 in cash, or in subsequent payments, the proceeds 
of the Washington place, expecting the profits of the place to 
pay the balance, but those profits were never realized. La- 
mar gave Little bond for titles, to be made when the note was 
paid. The note not being paid, Lamar brought suit upon 
it, and recovered judgment against Little, as trustee, and as- 
sigued the judgment to Simmons for some $1,700 00 in cash. 
Simmons levied upon the Grimes’ Hancock purchase, of 
which they had been in possession for some years, where- 
upon the Grimes filed this bill against Little, their trustee, 
Lamar, trustee for his children, from whom the Hancock 
place was bought, and Simmons, who purchased the judgment 
and had the fi. fa. levied, praying that the judgment be en- 
joined perpetually, that the whole trade be rescinded, that the 
Lamars take back their land and pay the money paid for it to 
complainants, and if they could not pay, that the land be sold 
and the proceeds applied first, to the payment of their mon- 
ey back to them, and adding a prayer for general relief. 

It was then agreed that whole case be submitted to the chan- 
cellor, without a jury, to settle all equities between the par- 
ties. 

The chancellor decreed that two hundred and twenty-seven 
acres of the whole tract, six hundred and twenty-seven, be 
carved off by five commissioners named by him, to be sold to 
pay the fi. fa., and that the Grimes retain the remaining four 
hundred .acres. The Grimes have excepted to this decree, 
and bring the case here fur our review. 
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It is perfectly clear, as the court below held, that the trus- 
tee, Little, had no right to go beyond the chancellor’s order 
to reinvest the proceeds, or such part as was necessary to pur- 
chase a new home. His promise to pay more was, therefore, 
without authority, and could not bind the Grimes’ trust es- 
tate. On the other hand, the Grimes have no right to the 
entire body of the land, for their money never paid for it. So 
far we agree with the reasoning of the court precedent to his 
decree; but we cannot agree with the remedy furnished in 
that decree. It assumes that all the land is worth the same 
sum per acre, and estimating it at $8 50, he directs a certain 
number of acres to be cut off to pay the unpaid judgment, 
and as the houses are left with the Grimes, he directs another 
one hundred acres to be carved off to pay for the Lamar share 
of the houses. The decree seems to us to be arbitrary, nor 
does it settle the whole case. What is the true status of the 
Grimes and the Lamars in respect to this land under the 
facts of this case? We think they are tenants in common 
thereof, and probably that was the idea in the mind of the 
court below. Equitably they must be tenants in common. 
It would be unjust to the Lamars to rescind the sale. Prop- 
erty of all sorts has shrunk in value since the sale. The whole 
Jand would not bring the money actually paid, and though, 
perhaps, too much was contracted to be paid at first, yet the 
bargain was not unconscientious; both trustees appear to have 
acted fairly, and both families were well satisfied, and had 
not the price of lands greatly fallen, and hard times come 
upon us all, in all probability this litigation would not have 
arisen. The purchase was good and valid as far as the money 
went. It paid for some of the land, not for all. For that 
part which the trustee, Little, could, under his authority from 
the chancellor, buy and pay for out of the proceeds of the 
Washington place, the Grimes are entitled to have and hold 
title and possession, and titles to that part should be executed 
by Lamar to them, or their trustee, because that contract was 
legal and they have paid for it. To that part which they 
have not paid for, Lamar, trustee for his children, should re- 
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tain the title. Now, what are these respective parts of this 
tenancy in common, and how shall they be ascertained ? The 
law points out the mode, and that is by partition in equity : 
Code, sections 3183, 3184, 3185. By reference to these sec- 
tions it will be seen that equity has jurisdiction for partition 
in just such a case as this, for there are peculiar circumstances 
here which render this proceeding in equity suitable and just. 
The decree can be moulded “to meet the general justice and 
equity of each person entitled,” says section 3185, and this is 
absolutely necessary in this very peculiar case. If it be said 
that the bill does not ask for a partition of these lands, the 
reply is, it prays for general relief, and the distinct relief 
prayed for would be anything but equitable, in our view. 
Besides, the several defendants answer and pray judgment 
and justice in their behalf. And as the complainants invoke 
the aid of equity, they must be ready to do equity and to 
submit to its behests. In view of the entire case and all the 
circumstances surrounding it, and the parties and their several 


equities, we conclude to reverse the decree rendered by the 
chancellor, and to send the case back with the following in- 


structions : 

Ist. Let the pleadings be amended, if deemed necessary, so 
as to reach the proposed remedies. 

2d. Let the judgment of the assignee, Simmons, and the 
execution be forever enjoined, and treating his (Simmons’) 
answer as a cross-bill against his co-defendant, Lamar, let a 
decree be entered on that cross-bill against Lamar, as trustee, 
for the amount of money actually paid for the debt enjoined, 
with interest from its payment, and let him have a lien upon 
the Lamar share of the plantation in the possession of the 
Grimes. 

3d. Let the bond for titles held by complainants be sur- 
rendered, and a deed made to them or their trustee for their 
share of the land, say forty-two fifty-fifths (42-55,) or what- 
ever part it be found exactly to be, and let Lamar retain title 
to the balance for his children. 

4th. Let the land then be partitioned in the mode usual in 
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equity, either by metes and bounds, or by sale, as may be 
found most equitable and just to all parties, assigning the 
complainants forty two fifty-fiths, or whatever may be found 
to be their precise share of the whole, and applying the bal- 
ance, when converted into money, to the recovery on the 
answer in thenature ofa cross-bill of the defendant, Simmons, 
and the surplus, if any, to Lamar. 

As the trustees on both sides seem to have acted in perfect 
good faith, and with and by the consent of the senior mem- 
bers of both families, we do not think that they, or either of 
them, should be held personally liable for any default. 

The case is anomalous, sui generis, involving double trusts, 
two sets of children, equities all around, and while we may 
not have reached conclusions that will satisfy everybody, we 
think we have applied principles of equity to the singular 
facts of the case which do substantial justice to all. 

Judgment reversed. 


JosHUA DANIEL, alias JosHuA NEAL, plaintiff in error, vs. 
THE SratTe oF GeoretA, defendant in error. 

That a juror, after being charged with a criminal case, was allowed to sepa- 

rate from the jury, is ground of new trial, unless it be affirmatively shown 

that he had no communication with any one upon the subject of the trial, 


either directly by conversation, or indirectly by overhearing the observation 


of others. 


Criminal law. Jury. Newtrial. Before Judge PoTt.e. 
Warren Superior Court. April Term, 1876. 


Reported in the decision. 
SEABORN REEsE, for plaintiff in error. 


SaMUEL LuMPKIN, solicitor general, for the state. 
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WaRNER, Chief Justice. 


The defendant was indicted for the offense of murder, and 
on the trial therefor the jury returned a verdict of guilty, 
with a recommendation to the mercy of the court. A motion 
was made by the defendant for a new trial, on the several 
grounds therein set forth, which was overruled by the court 
and the defendant excepted. 

It appears from the evidence in the record that the defendant 
went to a house where the deceased was, (not his own house) 
and asked him “ what lies he had been telling on him ;” de- 
ceased replied, “ go away, Josh, I don’t care if you never speak 
to me again.” They continued talking, giving each other the 
lie, when deceased said he would not quarrel with him, but 
was going to attend to his own business, and went out of the 
house ; defendant followed him and picked up a piece of an 
old stump laying near the door, about three feet long ; deceased 
went to the edge of the yard and picked up an axe lying there, 
the axe resting on the ground ; in that position they céntinued 
giving each other the lie, when deceased said, “TI ain’t telling no 
lie ;” defendant told him if he said that again he would kill 
him, appeared to get mad, jumped at deceased and wrung the 
axe out of his hands, and told him, God damn him he would 
kill him, and struck him on the head with the axe, which 
blow killed him, breaking his skull ; struck but the one blow. 

One of the grounds of the motion for a new trial is, that one 
of the jurors, after being charged with the case, was allowed 
to separate from the jury without being accompanied by 
any officer, and to go across the street to the store-house of 
Jones, in the town of Warrenton, one hundred yards from 
the court-house, and return; that there was a crowd of per- 
sons there through which the juror was obliged to pass, and 
did pass, in going to and returning from said store-house. 
The fact of the separation of the juror as alleged, is not de- 
nied, but he states in his affidavit that he went to the store- 
house to get his overcoat; that he did not speak to any one, 
and that no one spoke to him about said case ; but the juror fails 
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to state in his affidavit that he did not hear any person or 
persons in the crowd through which he passed speaking or ex- 
pressing their opinions about the case. One of the reasons 
why the law requires jurors to be kept together, separate from 
the crowd of people who may have heard the trial as well as 
others is, that they may not be influenced in rendering their 
verdict by the expression of the opinion of others or by 
popular clamor. When the law was violated by the mis- 
conduct of the juror, the legal presumption was that the de- 
fendant was injured, and it was incumbent on the state to 
have rebutted that legal presumption, not only by evidence 
that the juror did not speak to any one himself, nor did any 
one speak to him about the case, but that he did not hear any 
one in the crowd through which he passed express any opin- 
ion in relation to the case. Jurors are as liable in our day 
to be influenced and controlled by public opinion, as Pilate 
was in his day, when by the clamor of the multitude he con- 
sented to deliver up our Saviour to be crucified. The policy 
of the Iaw is to protect jurors from all such influences and 
temptations in the trial of criminal cases, as well as defend- 
ants who may be injured thereby. In view of the miscon- 
duct of the juror, Ricketson, and other irregularities com- 

lained of at the trial, we reverse the judgment of the court 
Below and order a new trial. 

Judgment reversed. 


GerorGe H. Lester ef al., administrators, et al., plaintiffs in 
error, vs. JAMES D, MATHEWS, defendant in error. 


1. A temporary administrator cannot bind the estate by a contract to pay fees 
to resist the setting up of a will on an issue of devisavit vel non. His busi- 
ness is to collect and to take care of the effects of the deceased until Jer- 
manent letters are granted, either letters testamentary or of administration, 
as that issue may determine; he has no authority to involve the estate by 
employing counsel tor or against the will. 

2. Nor can a permanent administrator ratify such a contract made by the 
temporary administrator and the children of the deceased, so as to bind 
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the estate, either by payment of part of the fees or otherwise; nor can he 
make the illegal contract of the temporary administrator a valuable consid- 
eration to support his promise to pay by coupling with it future services to 
the estate. He may employ counsel according to the exigencies of the es- 
tate: Code, section 2543; but such an employment must be distinct from 
the assumption of illegal contracts made by his temporary predecessor. 

. The words “expenses of administration” in the statute, Code, section 
2533, do not include counsel fees against a will on an issue of devisavit 
vel non, nor do they, of themselves, in a verdict or consent decree, include 
such fees; nor can the consent verdict or decree be amended on a common 
law declaration to recover the fees. It must be done by regular proceed- 
ing in equity or at law for that purpose, with proper parties and pleadings: 
30 Georgia Reports, 191. 

4. If the administrators reside in the county giving the court jurisdiction, and 
all the other defendants in other counties, and there be no cause of action 
against the administrators, the court will not have jurisdiction of the non- 
residents of the county, though a good cause of action exists and is alleged 
against them. The suit will be dismissed as to all, the non-residents having 
the right to be sued in the counties of their own residence, or that of some 
of them, if the contract be joint. 


Administrators and executors. Contracts. Ratification. 


Fees. Jurisdiction. Before Judge PorrLe. Oglethorpe 
Superior Court. April Term, 1876. 


Reported in the opinion. 
Coss, Erwin & Coss, for plaintiffs in error. 


Joun C. REED; SAMUEL LUMPKIN, for defendant. 


JACKSON, Judge. 





This case was a demurrer toa declaration filed by Mathews 
against the administrators and heirs-at-law of the estate of 
Dupree, for fees alleged to be due plaintiff on account of ser- 
vices rendered the estate. The declaration alleged that the 
plaintiff, in the year 1870, was employed by the children of 
Dupree, on an issue of devisavit vel non, as counsel for said 
children against the will, and was further employed by Hun- 
nicutt and Lester, temporary adminstrators, with the consent 
of the children, as counsel for the estate; that by his contract 
with them he was to receive a retainer of $2,000 00 and five 
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per cent. upon the value of the estate saved to the children if 
the will was set aside; that he rendered the services, which 
were worth $10,000 00; that the will was set aside by a con- 
sent verdict after much litigation in the superior and supreme 
courts ; that by the verdict $164,000 00 was saved to the chil- 
dren, and they and the administrators agreed to allow plaintiff 
$10,000 00 in full of all services, provided plaintiff would 
continue to represent the estate in all business in Oglethorpe 
and Clarke counties; that he has represented them, and 
stands ready to do so in said business, which is litigious and 
important ; a bill of particulars setting forth the account and 
balance due is annexed, amounting to $3,707 00, and it is 
alleged that this amount is due by Hunnicutt and Lester, 
now the permanent administrators, to the plaintiff. Plaintiff 
further alleges that the consent verdict, which is appended to 
the declaration, and which sets out the fees to be paid to pro- 
pounder’s counsel “after expenses of administration,” meant, 
by the expression “expenses of administration,” the fee of 
plaintiff and his associates, and that the fees of his associates 
and much of his own were paid by said administrators under 
the verdict, and so receipted for, with the consent of all par- 
ties, and that all are thereby estopped from denying that the 
balance of his claim is payable under the verdict as “expen- 
ses of administration ;” and adds a prayer that if the consent 
verdict does not include the fee under the term “expenses, 
etc.,” that it be corrected and made to express it. 

There are amendments to the declaration claiming a larger 
amount, and alleging that on the promise of the administra- 
tors and children or their legal representatives, to pay him as 
expenses of administration, he discharged his duty as coun- 
sel, and the administrators are bound to pay him on the faith of 
that promise, and because his services are reasonably worth 
the sum claimed. The declaration shows that,jall the’ chil- 
dren or heirs sued reside out of Oglethorpe county. 

To this declaration the defendants demur, on the ‘ground 
that no legal cause of action is set out against the adminis- 
trators, and that the other defendants, the heirs, reside in 
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counties other than Oglethorpe, and the superior court of that 
county has no jurisdiction in this case over them. The court 
overruled the demurrer, the defendants excepted and assign 
for error the overruling the demurrer. 

The declaration strikes us as novel in character and form. 
It joins at common law the administrators and some of the 
heirs of an estate, and seeks to recover from the administrator, 
on a joint promise made by certain children, heirs-at-law of 
an estate, and certain temporary administrators. It fortifies 
the claim by setting out a consent verdict and judgment or de- 
cree which provided for the payment of a totally different class 
of fees after “expenses of administration” shall have been paid, 
and alleges that “expenses of administration,” mean in law a 
fee to resist, by the heirs-at-law, the setting up of a will, and if 
the words do not bear that signification in law, it asserts that 
the parties to the consent verdict so meant, and makes the 
the singular prayer in a declaration to recover money at com- 
mon law, that the verdict and judgment be so amended as to 
make expenses of administration mean fees to counsel employ- 
ed by heirs-at-law to set aside a will. It seems to us rather 
a novel proceeding even under the very liberal and loose prac- 
tice pursued in the courts of our state. 

Analyzing the proceeding as well as we can, and searching 
for the foundation on which it is based, the questions seem to 
us to be these: 1st. Can a temporary administrator make a 
contract in connection with a part of the heirs-at-law, or all 
of them, with counsel to resist the probate of a will so as to 
bind the estate and compel the permanent administrator to 
pay the fee agreed upon? 2d. Ifthe permanent administrator 
pay other fees similarly bargained for and part of those agreed 
to be paid to the plaintiff, does such payment ratify the con- 
tract made by the heirs and the temporary administrator, so 
as to bind the estate, and compel the payment of the part un- 
paid? 3d. Do the words “expenses ofadministration” mean 
fees to resist the probate of a will as part of those expenses, 
and if they do not mean that, can the mistake be corrected’in 
a suit at common law to recover the fee? 4th. Can the heirs 
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at law who employed counsel to resist the will, be sued in the 
county of the residence of one of the administrators, or must 
they be sued on their contract in the county of their own res- 
idence ? 

1. In respect to the first question, it seems to us the pro- 
visions of the Code settle it. The temporary administrator 
is appointed “ for the purpose of collecting and taking care 
of the effects of the deceased, to continue and have effect un- 
til permanent letters are granted :” Code, section 2487. Of 
course he may employ counsel, if necessary, to collect the 
effects, and so to take care of them, to keep them from stran- 
gers. Hence he may file an affidavit of illegality——39 Geor- 
gia Reports, 565—to keep the effects from passing out of his 
hands, to prevent their sale, to take care of them until the 
regular administrator be appointed ; but nobody is trying to 
take away the estate on a devisavit vel non from his custody. 
The sole question then is, shall the estate be administered by 
the will or by the statute of distribution ; shall the man to 
whom the temporary administrator is to turn over the estate, 
after his temporary preservation of it is over, be an executor 
or a permanent administrator? Neither the one nor the other 
is intermeddling with him in any duty the statute assigns to 
him, and his business in respect to their controversy is to hold 
the stakes and not take sides. Section 2489 of the Code is 
stronger still, if possible. It seems to have been passed to 
meet such a case as this. Pending an issue of devisavit vel non, 
that section says temporary letters may be granted unless the 
will has been proven in common form. Granted, for what 
purpose? To fight the will? To contract to pay large fees 
to overthrow the will? Hardly, we think; but simply to 
collect and preserve the property until it is settled by law un- 
der what rules that property shall be administered. We 
think, therefore, that the temporary administrator could not 
legally make a contract for fees to bind the estate in the case 
at bar. 

2. The second question is, did these administrators ratify 
this contract of themselves as temporary administrators and 
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these children by paying part of the fees and other fees of 
like character? If the contract was illegal when made, and 
did not then bind the estate, we cannot see how permanent 
administrators could ratify it if they had expressly done so. 
It is true that they could have employed counsel, according to 
the exigencies of the estate: Code, section 2543 ; but we look 
in vain for their authority to ratify a contract made by the 
heirs, and make their debt an estate debt, and make it rank, 
too, aliead of all debts, even judgments, by making it payable 
as expenses of administration. The policy of the law, for the 
benefit especially of children, is to hold administrators strictly 
to the duties defined by law, and not to allow them to make or 
ratify contracts not for the benefit of the entire estate, not for 
the proper administration of the same for the benefit of cred- 
itors and heirs, but for the benefit of certain heirs interested 
in the estate and engaged with others interested in a contest 
over a will of the testator. But there is no express ratifica- 
tion or assumption of the debt alleged after the administrators 
were clothed with the permanent trust. It is implied from 
their conduct in paying similar debts and a part of this debt, 
and the doctrine of estoppel is invoked. It is said, because the 
administrators have paid a part, they are estopped from de- 
nying their liability to pay all. The doctrine of estoppel is 
not favored by the courts, and its application here would ex- 
tend it further than reason will allow us to go. We do not 
see how the plaintiff has been injured by others having been 
paid or by his having his own fee paid in part. He is in no 
worse condition than he was before, but is bettered to the 
extent that he has been paid. It may be said that the con- 
tract is supported by the fact that the plaintiff agrees to per- 
form future services in Clarke and Oglethorpe counties, but 
the price for these services is not fixed separately from the 
general claim, and we could not separate it, therefore, and 
hold the writ good for that amount against the administrators, 
if the law would authorize that part to be sustained. But 
really the heirs can have nothing to do with that. That is 
exclusively the business of the administrators, and we cannot 
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see what concern they can have with it so as to be sued there- 
for out of the counties of their residence. 

3, 4. But it is claimed that this debt is due as expenses of 
administration, and that this suit is brought upon the consent 
verdict to ascertain the amount of this fee as part of such 
expenses, and to compel the administrators to pay it as such. 
We do not think such a fee embraced in the meaning of those 
words. It is there said the parties so meant the words to be 
understood, and it is asked that to support this declaration 
the consent verdict or decree be amended so as to embrace 
fees. This cannot be done in this proceeding. It was done 
on a motion for a new trial in Lucas vs. Lucas, 30 Georgia 
Reports, 191, but in the same case it is said that except in case 
ofsuch a motion the verdict or judgment or decree can only be 
rectified by bill. Inasmuch as now a party is never forced 
into equity when he can have equity relief granted at law, 
we think it might be rectified on a proper case made between 
proper parties, with distinct pleadings either in equity or at 
law; but in a suit at law to recover the money, to mix up 
such equitable relief with the parties now in court in this 
case, would be an anomaly indeed; in the language of the 
chief justice, in another case, it would be a legal hermaphro- 
dite. It is clear that if there be no right of action against 
these administrators, there is nothing to hold the heirs, who 
live in other counties, in court. In the view we take of the 
case, we are constrained to sustain the demurrer and to re- 
verse the judgment. 

Judgment reversed. 


Francis P. Smita et al., plaintiffs in error, vs. HAMLIN J. 
Cook, defendant in error, 


Where a record does not affirmatively show that any final judgment or decree 
has been rendered in the court below, there is nothing for this court to re- 
view, and the writ of error will be dismissed. 
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Practice in the Supreme Court. Before Judge Krppoo. 
Baker County. At Chambers. November 26th, 1875. 


Reported in the decision. 


Vason & Davis; A. L. HAwEs, by D. H. Pops, for plain- 


tiffs in error. 


Srrozer & Smiru; R. F. Lyon; R. N. Ety, for defend- 
ant. 


WaRNneER, Chief Justice. 


This was a motion for a new trial, as stated in the bill of 
exceptions, in an equity cause, in which Hamlin J. Cook was 
complainant, and F. P. Smith and D. D. Smith were de- 
fendants, on the trial of which it is alleged that a decree was 
rendered in favor of the complainant, but the. record before 
us does not disclose the fact that any verdict or decree was 
rendered in the cause which this court can either affirm or 
reverse. If the record contains a full and complete exemplifi- 
cation of the case, as the clerk certifies it does, then it is still 
pending in the court below, for there does not appear to have 
been any final disposition of the cause as required by the 
4250th section of the Code. 

This case comes within the ruling of this court in the case 
of Bean & Company vs. Hadley, decided at the present term. 
Inasmuch, therefore, as the record brought here by the plain- 
tiff in error does not affirmatively show that any verdict or 
decree has been rendered in the cause which this court can 
either affirm or reverse, it is ordered that the writ of error be 
dismissed. i 
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JoHN WILLIAMS, plaintiff in error, vx. Mary A. STEWART 
et al., defendants in error. 


1. Suit by attachment will not be enjoined at the instance of a person who is 
no party thereto, unless it appears that it is proceeding to his injury, and 
under circumstances that entitle him to interfere by such means for the 
protection of his rights. 

2. That a promissory note has been paid off by the maker, is no cause for 
enjoining a pending suit thereon against the indorser. Such payment will 
be a defense at law. 

3. The vendor of land who retained the titles, giving only a bond for titles, 
and who has transferred the notes taken for the purchase money, indorsing 
them, and who is sued on his indorsements, has no right, because of these 
facts, and because the purchaser is insolvent, to enjoin the purchaser from 
selling the land, or from collecting the rents, or a small debt due for tim- 
ber cut from the land and sold, or to have a receiver appointed to take 
charge of the land and collect the rents and the debt for timber. 


Injunction. Attachment. Vendor and purchaser. Bond 
for titles. Before Judge CLARK. Sumter Superior Court. 
April Term, 1876. 


Williams filed his bill making, in brief, this case: 

On September 2d, 1869, complainant sold to Emmett M. 
Greeson and his mother, Mary A. Stewart, a lot of land in 
said county, for $4,135 00. He took in payment therefor two 
notes on said Greeson, one for $1,935 00, dated September 
27th, 1869, and due April Jst, thereafter, bearing interest at 
twelve and one-half per cent. after maturity; the other for 
$2,200 00, of same date, and due on the 25th of December, 
thereafter, bearing same interest after maturity. He delivered 
to Greeson his bond conditioned to convey by warranty deed, 
on the payment of said notes. The purchasers were placed 
in possession and have so remained, the premises being of the 
yearly rental value of $700 00. The first note was paid off 
by Greeson to one Burton, the then holder, either in 1871 
or 1872. ‘The second was indorsed to Harrold, Johnson & 
Company, whoa, in September, 1873, instituted suit thereon 
against complainant in the county of Schley. In the same 
month and year, and in the same county, Mary A. Stewart 
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instituted suit against complainant on the first note, pretend- 
ing to be the owner thereof, and to have traded for the same, 
when she knew it had been paid off by her son. She has 
also sued out an attachment against her son on said note in 
Fulton county, where they both reside. Greeson was a mi- 
nor at the time of said purchase, and his mother was the real 
party to the trade. She has been since in the occupancy and 
enjoyment of the land, receiving the rents, ete. One John 
Wilder is now in possession, having rented the land from the 
said Mary A. and her son, for the year 1874. One Samuel 
Heys is indebted to said mother and son $40 00 for timber 
cut off said land. The said Mary A. and her son are insol- 
vent. Complainant therefore prays as follows: 

1st. That said purchasers be enjoined from selling the land, 
from collecting the rents therefor, and from collecting the 
aforesaid amount due for timber; and that their tenant and 
the said Heys be enjoined from paying the same to them. 

2d. That said Mary A. be enjoined from prosecuting her 
attachment against her son in Fulton superior court; and also 
from proceeding with her action against complainant on his 
indorsement, in Schley superior court. 

3d. That some proper person be appointed receiver to col- 
lect the rents and the amount due for timber, and to take 
charge of the land. 

4th. That the land may be sold and the proceeds thereof 
paid to Harrold, Johnson & Company in liquidation of the 
note held by them; that the sale by complainant to the said 
Mary A. and her son be canceled, and the note for $1,935 00 
be decreed to be surrendered, canceled and paid. 

5th. General relief. 

The bill was answered, and affidavits filed, all of which is 
deemed immaterial here. 

The chancellor refused the injunction and the complain- 
ant excepted. 


Hawkins & Hawkins, for plaintiff in error. 


Guerry & Son, for defendants. 
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BLECKLEY, Judge. 


1. Why should injunction be ordered, at the complainant’s 
instance, to stay the attachment suit pending in Fulton in fa- 
vor of the mother against her son? Upon what is that at- 
tachment levied? It does not appear by the bill. How will 
or can the suit prejudice the complainant? This is not shown, 
or even suggested, by the bill. What occasion is there for 
him to interfere with this family attachment? 

2. On the facts alleged, injunction is not needed to protect 
the complainant against a recovery in the pending suit against 
himself on the paid note. That he ever indorsed that note 
is not distinctly averred; but if he did, and if the suit is 
founded on his indorsement, payment by the maker will be a 
complete defense at law. 

3. Several reasons occur to us why a sale of the land by 
the vendee and his mother cannot be restrained for any cause 
shown in the bill. There is no allegation that they intend 
to sell it, or have endeavored to sell it. For aught that ap- 
pears, they have nothing of the sort in contemplation. But 
how could they sell it, so as to put it out of complainant’s 
reach? He has the legal title. Upon that title he could 
now, or hereafter, recover the land in ejectment. As long as 
he is liable upon his indorsement of either of the notes given 
for the purchase money, or as long as he is not reimbursed, 
should he pay off his indorsement, the legal title will remain 
where it is, unless he chooses to part with it. Let him stand 
upon that.. Why does he not sue and recover the land? 
There is no obstacle that we can see. And this resource will 
be available, whether the land is sold by others or not. An- 
other measure is also open to him, which is, to meet his obli- 
gation as indorser upon the note not paid off, bring suit upon 
that note, file a deed, and sell the land in the manner pre- 
scribed by the Code. But he has instituted no suit, either 
for the land or the purchase money. This brings us to his 
prayer for injunction against collecting the rents and the small 


note for timber, and for the appointment of a receiver. He 
VOL. LVI. 43. 
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has brought no suit, nor does he render any excuse for not 
doing so. He does not allege that the land is insufficient to 
pay for itself, that it has depreciated in value, or that any 
waste has been, or will be, committed. He makes no case 
for the extraordinary remedies of chancery: 51 Georgia Re- 
ports, 602; Tufts vs. Little, 56th J bid., 139. 

Judgment affirmed, 


JoHN R. WorRIxt ef ail., plaintiffs in error, vs. FRaNncts M. 
CoKER, defendant in error. 


Where the complainant was the assignee of a mortgage, and had foreclosed 
and levied it upon the defendant’s land, said mortgage being for the pur- 
chase money thereof, and pending litigation in reference thereto, the par- 
ties agreed upon a settlement, to the effect that defendant should pay an- 
nually so much money, giving his notes therefor, but if he failed to pay any 
note, that the mortgage 7. fa. should proceed to levy and sell the land, 
retaining for that purpose all its priority of lien and vitality, and defend- 
ant paid one of the notes but failed to pay the next two that were due, 
and complainant proceeded to advertise the land under the old levy on the 
fi. fa., and the defendant’s wife, by collusion with her husband, claimed 
the land, and complainant filed a bill against husband and wife, alleging 
the foregoing facts, in substance, and further alleging the insolvency of 
both defendants, husband and wife, and the waste of the land by the de- 
fendants, so that it would soon be so exhausted, and the timber so de- 
stroyed that the land would not near pay the purchase money, and praying 
for a receiver to take charge of the land, and hold the rents, issues and 
profits thereof to await the final hearing of the cause; and where a re- 
ceiver was appointed, and, on the trial, the defendants demurred to the bill 
for want of equity, and moved to vacate the appointment of the receiver, 
and the court overruled the demurrer, and refused the motion to vacate: 

Held, that there is equity in the bill, and that the court did right to overrule 
the demurrer; and that this court will not control the discretion of the 
chancellor in retaining the receiver until the final disposition of the case. 


Equity. Vendor and purchaser. Receiver. Before Judge 
Ciark. Sumter Superior Court. October Adjourned Term, 


1875. 
Reported in the opinion. 


Hawkins & Hawkins; J. A. ANSLEY, for plaintiffs in 
error. 
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B. P. Hoiuis; LAnreER & ANDERSON, for defendant. 
JACKSON, Judge. 


This case rests on the following state of facts : On the 8th day 
of October, 1863, John R. Worrill executed to Barney Parker 
his mortgage deed of said date, to secure the payment of two 
promissory notes, which came due respectively on the 1st day 
of January, 1864 and 1865, which notes were given for a 
tract or settlement of land in Sumter county, for the sum of 
$4,000 00 each, making in the aggregate $8,000 00, which 
were assigned by said Parker to F. M. Coker, in the year 1866. 
At the October term of the superior court of said county, 
Coker instituted his suit for the foreclosure of said mortgage, 
which was defended by Worrill, and at the October term of 
said court, 1871, Coker recovered his judgment of foreclosure 
for the principal of said notes. Worrill made a motion for 
new trial, which was overruled, and excepted to the judg- 
ment of the court overruling said motion, which was carried 
to the supreme court by writ of error, etc. 

About the time the bill of exceptions was filed in the clerk’s 
office of the court below, Coker sued out a mortgage fi. fa. 
founded on said judgment of foreclosure, had said land levied 
upon on the 19th day of December, 1871, which levy was 
superseded by Worrill, at the time of filing said bill of excep- 
tions. 

While said cause was pending in the supreme court, said 
Coker and Worrill compromised said case, which was entered 
into on the Ist day of June, 1872, the terms of which com- 
promise were put in writing and signed by said Worrill and 
Coker, which is as follows, to-wit : 


“ GEORGIA—SUMTER COUNTY : 
“ This is evidence of contract this day made and entered into between F. M. 
Coker and Fohn R. Worrill, both of said county and State: 
“1st. Worrill agrees, and does hereby discontinue, and dis- 
miss all suits at law or in equity, which he has against Coker 
without cost or expense to Coker. 
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“2d. Worrill now executes his certain promissory notes 
payable to F. M. Coker or bearer, one for $250 00 due first of 
November next, and four other promissory notes, each for 
$1,250 00, due respectively on the first of June, 1873, 1874, 
1875 and 1876, these notes, and the one for $250 00, all bear- 
ing interest at the rate of ten per cent. per annum from and 
after this date, all of which the said Worrill agrees to pay 
punctually at maturity. 

“3d. Worrill is to settle with L. C. Barrett all his claim 
in the Gibbons M. Taylor mortgage claim, which he has 
already done. 

“4th. Worrill now dismisses his writ of error filed in Sum- 
ter superior court, in the case of F. M. Coker vs. John R. 
Worrill, the same being a judgment foreclosing mortgage on 
realty, and agrees to let the judgment for $8,000 00 in that 
case stand and be permanent, and let fi. fa issue thereon and 
remain in the hands of F. M. Coker, to be levied and used 
in case the said Worrill shall fail to pay punctually the notes 
described in the second part of this contract, and in case said 
judgment has to be so used it is to remain good for the $8,000, 
interest and costs, called for by the face thereof, and in case 
of the failure to pay said notes punctually at maturity, or 
any one of them, then said judgment shall be free from any 
plea or legal exceptions thereto on the part of said Worrill. 

“5th. Coker agrees to hold up, and not proceed to enforce 
the collection of the $8,000 00 judgment described in the fourth 
part of this contract until there is, or may be a failure on the 
part of the said Worrill to pay punctually any one of the 
notes described in the second part of the contract. 

“6th. In case of the prompt and punctual payment on the 
part of Worrill of the notes described in the second part of 
this contract, then at the end of the last payment the said Coker 
agrees to cancel the judgment for $8,000 00, described in the 
fourth part of this contract, and the mortgage on which it is 
based, and deliver the whole over to Worrill, but should the 
notes not be paid as aforesaid, then the fi. fa. for the $8,000 00, 
is to be valid and intact to all intents and purposes in favor 
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of the said Coker for the full amount, and he shall be at 
liberty to proceed to levy and sell the property included in 
the said mortgage and mortgage fi. fa., and it shall remain 
valid and be considered so, and the property subject to sale as 
though there never had been any compromise, if the notes 
described in the second part of this contract shall not be punc- 
tually met and paid as they mature. Worrill is to pay all 
costs in the settlement of all the cases. 

“In testimony whereof the parties hereto have hereunto 
set their signatures, this the first day of June, 1872. 

“This compromise is to settle Coker’s half interest in the 
Taylor mortgage claim for some $3,800 00, dated in 1862 ; 
and is to settle all claims had by Worrill against Coker. 

“The $8,000 00 mortgage judgment being for the purchase 
money of the land included in the mortgage, this compro- 
mise is not to affect the priority or lien which the law gives 
to this character of debt. Signed in duplicate. 

“ JoHn R. Worri.1, 
“F, M. Coker.” 


Worrill paid the first note named in said contract of com- - 
promise, but failed to pay the two next falling due; and on 
the 3d day of December, 1874, Coker was guing forward to 
advertise and sell said land by virtue of said mortgage fi. fa., 
under the said old levy, when Geraldine Worrill, wife of said 
John R., interposed her claim to said land, and at the same 
time made an affidavit, under the statute in such case made 
and provided, of her inability to give the bond and security 
required by law, on account of her poverty. Whereupon 
Coker filed his bill setting up the foregoing facts, charging 
waste and mismanagement of said plantation, and fraudulent 
combination between said John R. and the said Geraldine to 
hinder, delay and defraud him in the premises, and the in- 
solvency of all the parties defendant to said bill, and conclu- 
ded said bill with a prayer for an injunction against waste and 
mismanagement, and the appointment of a receiver to receive 
the rents, issues and profits of said land, subject to the final 
decree of the said court, with a waiver of discovery, ete. 
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At the hearing, under an order of the court to show cause 
why said injunction and the appointment of a receiver should 
not be granted, the chancellor rendered a decree appointing a 
receiver in the words following, to-wit: 

“After hearing the bill, answer and affidavits in this 
case, and after argument of counsel, it is ordered, that Moses 
Speer, Esq., be, and he is hereby appointed receiver, to take 
charge of the farm mentioned in said bill, and receive the 
crops, issues, rents and profits arising therefrom, and hold 
them subject to the order of the court. If John R. Worrill 
withdraws his mules and other stock from said farm, which 
he is at liberty to do, the complainant, Coker, must furnish 
such stock as is necessary to said farm. He is also to supply 
said farm with all needful implements of husbandry, and fur- 
nish all such supplies as are necessary to keep said farm in 
running order, and necessary to further the crop. 

“ After the crops of the year are gathered, the receiver will 
report to this court the amount and kind thereof, and will 
keep an account of all expenditures and receipts, and be ready 
at any time to report to this court. 

“J. M. CLARK, J. 8. C. 8. W. C. 

“At Chambers, August 2d, 1875.” 

And afterwards, during the October adjourned term of said 
court, 1875, defendants, by their counsel, entered their gen- 
eral demurrer to said bill, for the want of equity, and moved 
to dismiss said bill and discharge said receiver, which de- 
murrer was overruled, and the receiver retained by the court, 
and defendants excepted. 

The question, therefore, is, do the above recited facts 
make a case for the interposition of equity? If the case 
stood between Parker, the vendor and mortgagee, and Wor- 
rell, the purchaser and mortgagor, and if, as is alleged, the 
defendants were insolvent and were committing waste, there 
being a certain lien on the land in the way of a mortgage to 
secure the purchase money, there can be no doubt that there 
would have been equity in the bill: Tufts vs. Little, 56th Geor- 
gia Reports, 139 ; Chappell vs. Boyd et al., this term. 
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Does it make any difference that the mortgage is in the 
hands of an assignee for value? We can see none. The 
assignee is subject to all the equities between the original 
parties : Code, section 2244. Why is he not entitled to all the 
rights and equities of the original mortgagee? If the de- 
fendant in mortgage may defend as against the original mort- 
gagee, and set up all defenses legal and equitable, why 
should not the assignee prosecute in the same way, and be 
clothed with all the rights of the morigagor? If liable to 
all the defenses, why is he not panoplied with all the offen- 
sive armor of his vendor? We cannot see why not. But 
here, in this case, Worrill has recognized the assignee as fully 
in the shoes of this mortgagor; he has treated and traded 
with him as such mortgagor, about the mortgage, its execu- 
tion and enforcement; got time from him upon a new agree- 
ment, broken that new agreement, and now has got his wife 
to claim the land that he may waste it all. Such are the 
allegations, and they are all admitted by the demurrer. The 
equities of the bill are thick as hops, and we affirm the 
judgment overruling the demurrer. Some point was made 
on the right of Coker to proceed with his old levy, as the 
contract of compromise stipulated that he might levy and sell, 
indicating, it is urged, a new levy. We think this point very 
thin. Equity has possession of the whole case now, and her 
eyes are too searching not to penetrate such shadowy devices. 
It cannot matter to Worrill whether an old or a new levy 
shall sell the land, or whether it shall be sold by decree in 
chancery. His duty is to pay the money he promised, and 
thus he can stop any sale of it. It follows that the receiver 
should have been retained. 

Judgment affirmed. 
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C. M. Payng, treasurer, plaintiff in error, vs. A. M. PEr- 
KERSON, sheriff, defendant in error. 


1 Pleadings cannot be waived. 

2 Mandamus absolute cannot issue at Chambers. 

3 Mandamus absolute cannot issue against a county treasurer directing him 
to pay a claim alleged to be due to the sheriff, but which is neither stated in 
the affidavit of the latter to be due him by the county, nor to have been 
demanded by him from the treasurer, nor from any other officer of the 
county. 

4 The treasurer never having had notice of the proceedings upon which the 

order was based, the judgment was not binding upon him. 


Mandamus. Pleadings. Waiver. County matters. Judg- 
ments. Before Judge PEEPLEs. Fulton County. At Cham- 
bers. February 12th 1876. 


Reported in the decision. 


JouHNn T. GLENN, by Jackson & Lumpxny, for plaintiff 


in error. , 


JoHN L. Hopkins, for defendant. 


Warner, Chief Justice. 


It appears from the record in this case that the sheriff of 
Fulton county made out an account containing a list of pris- 
oner carried to and from the jail of said county to the superior 
court, at different terms thereof, amounting to the sum of 
$756 25, which was sworn to by him as being true and cor- 
rect, on the 20th of June, 1876. It also appears that an agree- 
ment was entered into, between the attorney for the sheriff 
and the ordinary of Fulton county, that a formal applica- 
tion for a writ of mandamus should be waived, and that 
the presiding judge should hear and determine the motion 
for a mandamus absolute, as if the same had been formally 
presented, and that he might determine the same at his con- 
venience. This agreement was not signed by the county 
treasurer. It further appears from the record, that on the 
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12th of February, at chambers, the presiding judge passed 
the following order: “It is considered and ordered that the 
foregoing amount is a just and proper charge on the county 
treasury, and that a mandamus absolute issue requiring and 
commanding the payment of the same.” On the same day, 
the clerk of the superior court of Fulton county issued a per- 
emptory writ, in pursuance of said order, directed to C. M. 
Payne, county treasurer of Fulton county, commanding him to 
pay the said sum of $756 25, in obedience to the aforesaid order. 
Service of this writ was acknowledged by Payne on the 14th 
of February, 1876, and payment of the amount specified 
therein was demanded of him by the sheriff’s attorney on the 
same day, which was refused. To the granting of the afore- 
said order and judgment by the presiding judge, Payne, the 
county treasurer, excepted. 

The granting of the order and judgment as set forth in the 
record, was error: First, because there were no pleadings 
which would have authorized the judge, under the law, to 
pass such an order or judgment. By the twenty-first com- 
mon law rule of court, no consent to dispense with pleading 
will in any case be allowed: See Code, section 204; Central 
Bank et al. vs. Johnson & Smith, decided at the last term. 
Second, if the pleadings could have been waived by consent, 
Payne, the county treasurer, against whom the writ was or- 
dered to be issued, was no party to that consent or agrement. 
Third, the writ of mandamus was ordered to be issued at cham- 
bers, and not in term time. Whereas, the statute allows 
writs of mandamus, quo warranto, and prohibition, to be 
granted at any time, on proper showing made, but requires 
that the return thereof shall be made in term time: Code, sec- 
tion 3201; Doughty, Pearson & Company vs. Walker, 54 
Georgia Reports, 595. Fourth, the account made out by 
the sheriff is not made out against the county of Fulton, nor 
does he state in his affidavit that the amount of the account is 
due him by the county, or that he has ever demanded pay- 
ment thereof of the county treasurer, or of any other officer 
of the county. Fifth, Payne, the county treasurer, against 
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whom this order and judgment was awarded, never had any 
notice of the proceedings upon which it was obtained, was no 
party thereto, and never had his day in court to be heard or 
to show cause, so far as the record discloses, why the order 
and judgment requiring and commanding him, as county 
treasurer, to pay the said account of $755 25, should not be 
granted. The first notice that he appears to have had of the 
proceeding was on the 14th of February, 1876, when he 
acknowledged service on the writ of mandamus issued by the 
clerk in pursuance of that order and judgment, and waived a 
copy thereof, and refused to pay the amount claimed therein 
when demanded of him by the sheriff’s attorney. On the 
statement of facts contained in the record, this judgment is, in 
one respect, like that peace of mind of which we read, it 
“ passeth all understanding,”. especially all Jegal understand- 
ing. 
Let the judgment of the court below be reversed. 


Aveustin A. FLETCHER, executor, plaintiff in error, vs. 
Joun W. RENFROE, treasurer, defendant in error. 


1. An executive warrant upon the treasury of the state, authorizing the pay- 
ment of money in pursuance of an appropriation made by law, is not a con- 
tract nor in the nature of a contract, but is only a license or power, and is 
revocable so long as the payment which it warranted has not been made. 

2. If revocation cannot take place by the separate act of the governor, it can 
take place by the joint act of the governor and the general assembly; 
and a resolution passed by both houses and approved by the governor, in- 
structing the treasurer not to pay the warrant, is a virtual revocation. 

3. In the face of sucha resolution the judiciary will not, by mandamus, 
compel the treasurer to recognize the warrant and pay out money under it 


State. Governor. Executive warrant. Mandamus. Be- 
fore Judge PEEPLES. Fulton Superior Court. April Term, 
1876. 


Fletcher, as executor of Henry G. Cole, deceased, held two 
executive warrants signed by Benjamin Conley, as governor 
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of the state of Georgia, dated December 7th, 1871, by the 
first of which the treasurer of the state was directed to pay 
to said Cole or bearer, $6,914 35, and by the second, $7,345 00, 
“out of any moneys which now are, or hereafter may be, in 
the treasury, not otherwise specially appropriated, and place 
to account of 8th section, act of 24th October, 1870, to lease 
Western and Atlantic Railroad.” The first warrant con- 
cluded with the words “Judgment of court against Western and 
Atlantic Railroad;” the second with “Being claim against 
Western and Atlantic Railroad, audited by Board of Com- 
missioners.” Both were approved by Madison Bell, the then 
comptroller general, on the day after their date. Needham 
L. Angier, the then treasurer of the state, declined to pay the 
warrants. The general assembly, by joint resolution ap- 
proved by James M. Smith, governor, on August 24th, 1872, 
directed the treasurer not to pay the first of the above named 
warrants, and by joint resolution approved August 26th, 
1872, gave similar directions as to the second. Conley was 
succeeded by Smith, as governor, and Angier by Jones, as 
treasurer. Jones was succeeded by Renfroe. Demands were 
made either by Cole or his executor, upon each of the afore- 
said treasurers, for payment. Angier simply declined to pay 
the warrants; Jones and Renfroe referred, as ground for their 
refusal, to the aforesaid joint resolutions. Cole applied for 
the writ of mandamus against Jones, as treasurer, but before 
this proceeding was terminated the former died and the lat- 
ter ceased to be treasurer. Fletcher, as executor of Cole, then 
applied for mandamus against Renfroe, the present treasurer. 
Amongst other grounds why mandamus should not issue 
against him, the latter set up the aforesaid resolutions. The 
petition was refused and the applicant excepted. 

Many other questions were made, but are not reported as 
immaterial in view of the decision. 


Lester & THomson; McCay & Trippr, for plaintiff in 
error. 


N. J. Hammonp, attorney general, for the defendant. 
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BLECKLEY, Judge. 


This is a case of first impression. None like it has been 
cited by counsel, and none has been discovered by our own 
research since the argument. We shall confine our opinion 
to a very narrow range, keeping in view the one practical 
question for decision, which is, whether the remedy of man- 
damus is available to the petitioner on the state of facts in the 
record.. We do not find it necessary to rule whether a valid 
appropriation of money for the payment of the claims which he 
seeks to collect from the state has been made or not. For the 
purposes of our decision, it may be conceded that the appro- 
priation is regular, and in all respects legal. It may also be con- 
ceded that the executive warrants were duly issued, and that 
it was the legal duty of the treasurer then in office to pay them. 
The further concession may be made that mandamus might 
have been evoked to compel payment. But the writ was not 
applied for on the refusal of that officer to act as the warrants 
directed him to act. He went out of office leaving the money 
unpaid, and the governor, by whom the warrants were issued, 
went out also. These warrants descended upon their succes- 
sors as outstanding; and, so far as appears, no successor in 
either office has recognized them as entitled to payment. On 
the contrary, the governor has approved the joint resolutions 
of the general assembly, passed in August, 1872, instructing 
the treasurer not to pay them. These resolutions have been 
acted upon and obeyed both by the present incumbent of the 
treasury and his immediate predecessor. No money can be 
paid out of the treasury before it is appropriated. Neither 
can it be paid out after it is appropriated without more. 
There must be either express legislative authority to pay 
without the governor’s warrant, or the governor’s warrant 
must be produced : Code, sections 5064, 76, 92. Appropri- 
ation casts no duty upon the treasurer to pay. His duty 
arises from the conjunct operation of the appropriation and 
the warrant. One is as indispensable as the other. And it 
admits of grave doubt whether a warrant issued by a gov- 
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ernor other than the one in office when the payment is made 
can be legally recognized by the treasurer without approval, 
express or implied. There is much in the Code tending to 
show that the living, active head of the executive department 
is set as a perpetual guard over the treasury. To unlock the 
vaults under the fiat of a predecessor, without the concur- 
rence of the incumbent, would lessen the security against 
frauds and forgeries, and would, at all events, cut into the 
unity of fiscal administration. It would be no strain of con- 
struction to hold that the system of the Code contemplates 
payment on warrants of the governor for the time being, and 
that those issued by previous governors are either to be.re- 
newed or sanctioned by the incumbent in some form before 
they can gain recognition at the treasury. The law does not 
require warrants to issue under the seal of the department, 
as it probably would do if it contemplated that they should 
remain of force indefinitely, It would seem that in cases of 
unlimited appropriations, at least, the warrants drawn by 
previous governors, and left over, ought to be approved or re- 
drawn to make them effective. ‘Any money in the treasury 
not otherwise appropriated,” is a far-reaching expression, and 
if old warrants can take the money as fast as it comes in, the 
governor in office may be subjected to a succession of financial 
surprises very embarrassing to him and very injurious to the 
state. 

1. But we need not hold that the treasurer must have the 
co-operation of the governor for the time being to enable him 
to deliver money from the treasury. That point can be treated 
as not necessarily involved here; for if executive warrants are 
subject to revocation, these have been revoked. Are they 
subject to revocation? What are they? Not bills or notes. 
The governor has no power to execute bills or notes and bind 
the state. Are they contracts at all, or in the nature of con- 
tracts? We think not. They are not engagements between 
party and party, but the mere license of the governor, author- 
izing the treasurer to pay money. The creditor need not have 
possession of them at all. He need never see them. They 
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are official documents passing between two officers of the 
state, and may be handed from one to the other without the 
intervention of anybody. Usage has established a different 
course of dealing, but there is nothing in the nature of things 
that requires it. If the governor pleased to do so he might 
send every warrant he issues to the comptroller general, and 
after its approval by that officer, have it brought back to his 
own office and there held till paid. This would, perhaps, in- 
volve a change in book-keeping and in the system of receipts, 
but nothing more. It would change no legal right of the 
creditor, for his right is to have the money, not to have the 
warrant. The warrant creates no debt. It is the letter of the 
attorney which the state, by the governor, with the approval 
of the comptroller general, sends to the treasurer, authoriz- 
ing him to make payment. Like any other mere power, it is 
revocable while it has not been carried into execution. 

2. It may be that the governor alone cannot revoke it. 
But undoubtedly the state can. There would seem to be 
much reason for holding that the governor retains power over 
the public money, to preserve it until it is actually paid out. 
After issuing a warrant he may discover that he has erred or 
been imposed upon. He may have been grossly defrauded. 
To deny him power to revoke his warrant, or to prevent pay- 
ment by a counter-order, would be to cripple his department. 
He is undoubtedly invested by law with a discretion in issu- 
ing warrants. . He can be put under no direct compulsion to 
issue. Then why may he not be trusted by law to recall any 
that may be issued improvidently? But the power of the 
state itself is represented by the governor and the general as- 
sembly together, in measures of legislation. And the war- 
rants now in question have been virtually revoked by the 
joint resolutions above referred to. The treasurer, by these 
resolutions, is instructed not to pay them. The reasons that 
moved to this action are not set forth, further than that a 
joint committee had investigated the subject and reported ad- 
versely to the warrants. We are bound to presume, as the 
tribunal was competent, that the decision was right. We 
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cannot, as a court, admit the possibility that the tone of Geor- 
gia, in dealing with a case of state duty or state obligation, is 
lower than that of those governments whose example is so 
forcibly presented by one of the learned judges of the court 
of claims, in Brown’s case, 6 Nott & Hunt., 171. 

3. Unless the element of contract was in the warrants them- 
selves, and we have said it was not, whether they should 
live or die was for the state to decide. We think a legisla- 
tive direction, by joint resolution approved by the governor, 
not to pay them, is to be complied with by the treasurer ; and 
that the judiciary should not command him by mandamus 
to do otherwise. 

Judgment affirmed. 


Moses Bryav, plaintiff in error, vs. RANSOME Suaas, de- 
fendant in error. 


Where the complainant brings a bill for a receiver and for the possession of 
land in the nature of equitable ejectment, alleging insolvency and waste, 
and the defendant, by answer, in the nature of a cross-bill, prays for a can- 
cellation of the deed which he made to complainant, on the ground that the 
trade between the parties was the exchange of the land sued for by com- 
plainant for a tract of land in Florida, and that he was induced to make 
the trade by the false and fraudulent representations of the complainant, 
and the evidence on the question of such fraudulent representations is con- 
flicting, and the land which complainant traded lay in the state of Florida, 
and defendant had never seen it, but acted upon these representations, and 
the Florida land turned out to be of but little value; and the jury found 
and decreed that the trade should be annulled and the deeds canceled, and 
that defendant should retain possession of his original land; and the pre- 
siding judge refused to grant a new trial : 

Held, that this court will not control the discretion of the presiding judge in 
overruling the motion for a new trial. 


New trial. Sale. Vendor and purchaser. Before Judge 
CiarRK. Lee Superior Court. March Term, 1876. 


Reported in the opinion. 
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W. A. Hawkrns, for plaintiff in errer. 
Guerry & Son; G. W. Warwick, for defendant. 


JACKSON, Judge. 


Bryan brought suit in equity against Suggs, alleging that 
they had traded lands and exchanged deeds, and that Suggs 
had retained possession under a contract for rent, but now re- 
fused to acknowledge Bryan as landlord, but claimed the land 
as his own, and had committed and was commiting waste 
upon it, and prayed an injunction, receiver, etc., and posses- 
sion of the land. Suggs answered that Bryan had cheated 
and defrauded him; that he was an ignorant, illiterate man; 
that Bryan did not read over the deeds to him ; that he repre- 
sented his, Bryan’s, land, which was in Florida, to be eight 
hundred acres, when it was but five hundred; to be very 
fertile, having grape vines on it that would make five or six 
rails to the cut, and other similar extravagant tales ; that he, 
Bryan, had given a very large sum for it, and that it was 
worth a very large amount; that these representations were 
all false; that he, Suggs, relied upon them, and traded on them ; 
and he prayed for a cancellation of the deeds, the annulling of 
the trade, and the retention of the property and possession of his 
own original land. ‘There was conflict in the testimony, but 
the jury found for defendant, Suggs, and that the trade be 


pp’) 


annulled, the deeds canceled, and Suggs keep his property 


and possession. Bryan moved for a new trial, the court be- 


low refused it, and Bryan excepted. 

The court below, in his charge, put the case upon the point 
of whether Bryan had falsely and fraudulently misrepresented 
to Suggs, and thereby cheated and defrauded him into the 
trade. Bryan’s counsel here insisted that Suggs should have 
looked at the Florida land, and failing to look, that he bought at 
his peril. We think that had the two plantations or the lands 
laid side by side or in the neighborhood of each other, the law 
would have required Suggs to look for himself, and then that 
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the houses upon the land and its value would have been open 
to inspection, and both would have traded on equal terms as 
respects its appearance and value; but when Suggs’ land was 
where both had aceess to it, and Bryan’s was off in Florida, 
and Bryan made representations about it which were untrue, 
and which misled Suggs, the case is different. In such case, 
the questions are just where the presiding judge put the case. 
Were the representations made, were they false, and was Suggs 
misled by them? The jury having found the affirmative of 
these questions, the court below being satisfied with the find- 
ing, no error of law having been committed, we decline to 
interfere. 
Judgment affirmed. 


C. M. Davis, executor, plaintiff in error, vs. JAMES M’ 
CLARK ef al., defendants in error. 


Where complainant’s bill alleged that he had sold certain lands, and taken 
notes for part of the purchase money; that he was induced by fraud to 
enter a credit on such notes without receiving proper consideration there- 
for; and that the defendants had combined to defeat the payment of the 
balance due him, and praying that the credit be corrected, and the land 
sold to pay the balance aforesaid : 

eld, that it was error to require him to elect whether he would proceed for 
the purchase money or for the recovery of the land. 


Equity. Practice in the Superior Court. Jurisdiction. 
Before Judge Wrigut. Calhoun Superior Court. March 
Term, 1876. 


The following, taken in connection with the decision, suffi- 
ciently reports the facts of this case : 

Complainant alleged that he had agreed to take from Haw- 
kins, as a partial payment on the balance of the purchase 
money due for the land bought by Clark & Hawkins, certain 
notes which the latter had deposited in the Bank of Ameri- 


cus; that said Hawkins assured him that they amounted to 
VOL, LVI. 44. 
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$3,000 00, and promised to make the proper correction if 
there should prove to be a mistake in the amount so alleged 
to be due and unpaid ; that, induced by these representations, 
he entered a credit of $3,000 00 upon the notés; that after- 
wards he found that the amount due and unpaid was less than 
the credit given, by $1,000 00; and that Hawkins refused to 
make the necessary correction. Further, that Clark trans- 
ferred the bond for titles to one Bell; that Hawkins sold the 
land to J. Tomlinson, and made him a deed thereto; that 
the son of the latter was put in possession; that the place 
was allowed to be sold for taxes; that the son, who was 
in possession, bought it and took title in his own name; that 
all these parties took with notice, and acted in concert to de- 
feat the collection of the balance of the purchase money. 

The bill was filed in Calhoun county, where the younger 
Tomlinson resided; the other defendant did not live in such 
county. 


B. B. Bower; C. B. Wooten ; J.J. Beck; Guerry & 
Son, for plaintiff in error. 


Vason & Davis; Srrozer & Sarru, for defendants. 


WaRNER, Chief Justice. 


This was a bill filed by the complainant against the defend- 
ants for the purpose of correcting a credit which had been 
made on a note given by two of the defendants for the balance 
of the purchase money, due by them, for a settlement of land 
which they had purchased of the complainant, he giving them 
a bond to make titles when the purchase money should be 
paid, on the allegations as to the manner by which said credit 
was caused to be made on the note, and also alleging a com- 
bination between the defendants by means of asale of the land 
under a tax execution and otherwise, to defeat the collection 
of the complainant’s debt, with a prayer that the land might 
be decreed to be sold for the payment of the balance of the 
purchase money due therefor. 
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On the trial of the case, the court required the complain- 
ant to elect whether he would proceed for the purchase money 
due, or for the recovery of the land. Whereupon, his coun- 
sel elected to proceed for the purchase money. ‘The defend- 
ants then moved the court to strike Bell and the two Tom- 
linson from the bill, on the ground that they were not 
then proper parties to the bill, and that no decree could 
be rendered against them, which motion the court sustained, 
although during the argument of that motion the counsel for 
the complainant asked the privilege to withdraw the election 
they had been compelled to make, and to elect the recovery 
of the land, which request the court refused. After the names 
of Bell and the two Tomlinsons had been stricken from the 
bill, the counsel for Clark and Hawkins moved the court to 
dismiss the bill for want of jurisdiction, which motion the 
court sustained and dismissed the complainant’s bill. To all of 
which said rulings of the court, the complainant excepted. 

In our judgment, in view of the allegations contained in 
the complainant’s bill, the court erred in requiring the com- 
plainant to elect whether he would proceed for the purchase 
money due, or for the land. The complainant was entitled to 
a hearing and trial upon all of the equitable grounds alleged 
in his bill, which, if true, would have entitled him to relief. 

This ruling of the court, requiring the complainant to 
make his election, being erroneous, the subsequent orders 
striking Bell and the Tomlinsons from the bill, and then dis- 
missing it for want of jurisdiction, was also error. 

Let the judgment of the court below be reversed. 
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Callaway vs. West e¢ a. 


Car_ton B. CaLuaway, plaintiff in error, vs. FReprick H. 
West et al., defendants in error. 


(Jackson, Judge, having been of counsel, did not preside in this case.) 


1. A promissory note made and due in 1866, is within the 8th section of the 
limitation act of 1869, and is governed by the Code. 

2. That fora period, beginning after'the statute commenced running, and 
terminating before the bar attached, the note was in the hands of the prin- 
cipal maker as an attorney at law, under his professional engagement to sue 
it to judgment against himself and his sureties, which engagement he vio- 
lated, is no reply to a plea of the statute by such principal maker. It is 
better that the creditor be left to his remedy for the faithless conduct of the 
attorney, as such, than that the courts should make inroads upon the statute 
by admitting doubtful exceptions. 


©tatute of limitations. Before Judge CLarK. Lee Supe- 
perior Court. March Term, 1876. 


Callaway brought complaint against West, as principal, and 
others, as securities, on a note dated July 3d, 1866, and due 
on the first day of December next thereafter, for $300 00. 
The precise time when the action was commenced does not 
appear. The acknowledgment of service was dated October 
18th, 1873. West pleaded the general issue, payment and 
the statute of limitations. No plea appears in the record in 
behalf of the other defendants. 

The plaintiff introduced in evidence the note sued on, with 
a credit thereon of $100 00, of date September 4th, 1867, 
admitted to be in the handwriting of West. 

The plaintiff testified that this credit had not been placed 
on the note either by his consent or with his knowledge; that 
the amount specified therein had never been paid to him. 

He further offered to testify that within two years after the 
maturity of the note, he had placed the same in the hands 
of the defendant, West, as an attorney at law, to sue to judg- 
ment against himself and the securities; that West received 
the note under an agreement to perform this service, and for 
that purpose; that plaintiff supposed until within one year 
before the commencement of this action, that such suit had 
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been brought; that upon the discovery of this omission he 
took the note out of the hands of West, where it had remain- 
ed for two or three years without suit, and placed it in the 
charge of other counsel for collection. This evidence was ex- 
cluded and plaintiff excepted. 

Plaintiff closed, and the court, on motion, ordered a non- 
suit upon the ground that the evidence submitted showed the 
action to be barred. To this ruling exception was also taken. 


Lyon & NisseEt, for plaintiff in error. 


W. A. Hawkins, for defendants. 


BLECKLEY, Judge. 


1. It was decided in 49 Georgia Reports, 431, that, ac- 
cording to the 8th section of the limitation act of 1869, the 
Code, unaffected by suspension acts, applied to contracts made 
after June Ist, 1865. The action in the present case was not 
brought within six years from the maturity of the note, or 
from the date of the credit entered in the handwriting of the 
principal maker. Upon the authority of the decision just 
cited, the action was barred. 

2. The Code, it is true, provides that a fraud of the part 
of the defendant, by which the plaintiff has been debarred or 
deterred from bringing suit, makes the period of limitation 
run only from the time of discovering the fraud: Section 
2931. According to the plaintiff’s evidence, the rejection of 
which is complained of, West took upon himself the profes- 
sional duty of bringing the action, violated that duty, and 
then pleaded the statute; and, it seems, that the plaintiff was 
ignorant, for a considerable time, that suit was not brought 
as he had a right to suppose it would be. There is a strong 
look of fraud in the showing which the plaintiff makes, and 
we should deem it sufficient, until answered and contradicted 
by counter-evidence, if it clearly appeared that the plaintiff 
was thereby debarred or deterred from suing on the note with- 
in time to save his action. But the statute had commenced 
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to run before the fraud commenced; and, on that side we 
have the general rule that when the statute has once started 
it does not stop, except for something not under control of the 
plaintiff’s will. On the other side is the fact that the fraud 
was discovered before the bar had attached. There was still 
time for the plaintiff to have saved his action. Why did he 
not sue then instead of waiting until the whole six years had 
run out? While this question remains unanswered, we can- 
not feel authorized to say that the fraud debarred or deterred 
him. If the matter were less doubtful than it is, we had 
better leave the plaintiff, as client, to get his proper redress 
out of the defendant, as attorney, than to trench upon the 
statute with an exception not quite clear. 
Judgment affirmed. 


Gus BILuINeLeEa, plaintiff in error, vs. THe STATE oF 
GerorGIA, defendant in error. 


(Bieck ey, Judge, was providentially prevented from presiding in this case.) 


When stolen, meat was found at defendant’s house, and he told repeated 
and contradictory lies about it, and when tracks the size of defendant’s were 
found at the smoke-house, with two smaller tracks answering to the defend- 
ant’s sons, and when the tracks found had a peculiar mark, and defend- 
ant’s boots had the same mark, and the defendant lived within a mile and a 
half of the smoke-house which was broken open, and from which the meat 
was stolen, and the same track was traced within three hundred yards of 
the defendant’s house, and lost there in broomsedge in the direction of his 
house, and some of the stolen meat was also found at the house of defend- 
ant’s son-in-law, and the meat was clearly identified as that stolen, and the 
discovery was made in the morning, and the smoke-house was in the own- 
er’s yard, within the curtilage of his house, and the law was fairly given in 
charge to the jury and no complaint made about it at all : 

Held, that the evidence is sufficient to authorize a conviction of burglary in 
the night, although other circumstances pointed to another as connected 
with the burglary, especially when other tracks were found about the gar- 
den gate, and three poles for prizing were found where the logs had been 
prized up, and the proof was that one man by himself could not have bro- 
ken and entered by such prizing. 
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Criminal] law. Burglary’ Circumstantial evidence. Be- 
fore Judge Weicut. Baker Superior Court. May Term, 
1876. 






Reported in the opinion. 






I, A. Busy, by Jackson & Lumpx1y, for plaintiff in er- 
ror. 







B. B. Bower, solicitor general, for the state. 





J ACKSON, Judge. 





The defendant was indicted and found guilty of burglary 
at night. He moved for a new trial on the ‘ground that the 
verdict was contrary to the law and the evidence. The court 
overruled the motion, and the single question is, shall this 
court control the discretion of the presiding judge in not 
granting the new trial ? 

The facts are that a smoke-house, in the yard and within 
the curtilage of the dwelling house, built of logs, was broken 
into by prizing out two of the logs so as to make a hole large 
enough to enter and steal the meat. Five hams and five 
middlings, worth $2 50 a piece, and three shoulders, worth 
$1 75 a piece, were stolen. There were three poles by which 
the logs seemed to have been prized up, and three sets of 
tracks near the smoke-house ; one was a large track, eleven to 
twelve inches long, and the others were smaller, seven or 
eight inches long; there was also a track at the garden gate, 
about which some one, from the tracks made, seemed to have 
been standing. One of the tracks at the smoke-house had a 
peculiar mark, and was traced to within three hundred yards 
of defendant’s house and was then lost in straw-sedge. This 
was the large track, and the size and peculiar mark corres- 
ponded with defendant’s boots. The smoke-house was dis- 
covered in the morning. On going to defendant’s house to 
search, two hams were found, identified to be part of those 
taken from the smoke-house. Defendant said they were his; 


’ 
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that they were the hams of a large hog that he had himself 
fattened and killed; that the reason he had not hung them 
up was, that he had put them aside for summer; he was 
asked if his hog was deformed, as one ham was larger than 
the other, and both taken from the left side of the hog. He 
answered only by raising his face to heaven and claiming the 
hams. He told various other inconsistent stories about the 
meat, and finally endeavored to palm off the burglary upon 
one Cochran, who, he said, gave him the two hams for letting 
him stay with him awhile. During his conversation about 
the hams, his wife asked him why he did not tell the whole 
truth, and he replied that he could tell his own tale. De- 
fendant lived a mile and a half or two miles from the smoke- 
house, and had two sons not fully grown living with him. 
Some more of the meat, thoroughly identified, was found at 
the house of defendant’s son-in-law. It was also in evidence 
that one man could not have prized up the logs and broken 
into the smoke-house. 

This court has held that the possession of stolen goods unac- 
counted for, while sufficient to convict a defendant of larceny 
from the house, is not sufficient of itself to convict of burglary. 
But in this case some of the meat was found at defendant’s, 
some at his son-in-law’s ; the large track at the smoke-house 
with its peculiar mark, called a crean, at the heel, correspond- 
ed with defendant’s foot, while the two smaller tracks might 
well fit the feet of his two boys; and the larger track, not- 
withstanding the rain and softness of the ground, was traced 
to within three hundred yards of defendant’s house, and could 
not be traced further, though going directly towards his house, 
on account of the field of straw. These facts taken in con- 
nection with his lies, in our judgment, authorize the verdict. 

The effort to put the burglary upon Cochran is from de- 
fendant’s own lips, and unsupported by tracks, or size of 
Cochran’s foot, or anything else, except that he, Cochran, had 
been seen in the neighborhood. Besides, Cochran might have 
been present on the watch at the garden gate, or otherwise 
aiding and abetting the burglary ; but this does not show that 
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defendant was not also present, and engaged in it. The of- 
fense was evidently committed at night ; nobody would have 
attempted it on a smoke-house, so near the dwelling and with 
the family in it, in the day time; nor could it have been done 
in the day without the knowledge of the family. Besides, the 
evidence tends to show that it was discovered on the follow- 
ing day, in the forenoon. The jury passed upon the case, the 
presiding judge was satisfied with their verdict, and we will 
not control his discretion in overruling the motion for a new 
trial. 

Judgment affirmed. 













Tuomas J. J. PATILLO, plaintiff in error, vs. Joon M. Cut- 
LIFF et al., defendants in error. 






1 Where a portion of a public road is assigned under sections 621, 624, of 
the Code, the person receiving the assignment becomes a guas? commis- 
sioner, is liable to the same penalties, and must be punished for neglect of 
duty in the same manner as a commissioner. 

2, The commissioners’ court, therefore, has no jurisdiction in such a case. 
















Roads and bridges. County matters. Jurisdiction. Be- 
fore Judge Wrigut. Dougherty Superior Court. April 
Term, 1876. 





Reported in the decision. 







R. N. Ey, for plaintiff in error. 






D. H. Pore; B. B. Powrer; W. T. Jonss, for defendant. 


WARNER, Chief Justice. 





This case came before the court below on a certiorari from 
the road commissioners’ court of Dougherty county. After hear- 
ing the certiorari the court overruled the grounds of error 
alleged therein, whereupon the plaintiff in certiorari except- 
ed. It appears from the record that Patillo, the plaintiff in 
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certiorari, had a portion of the public road assigned to him 
to work, under the provisions of the 621, 622, 623 and 624th 
sections of the Code. That the road commissioners summon- 
ed him before them for neglect of duty in not working the 
road which had been apportioned to him, and he failing to 
appear, they fined him $50°00. 

1. Whether the commissioners fined him for neglect of duty 
in not working the road assigned him, or for failing to appear 
and answer the summons, is not so clear, though it would seem 
that he was fined for failing to appear and answer the summons 
as there does not appear to have been any evidence before the 
commissioners that he had neglected to keep the road assign- 
ed him in good repair, and the 624th section only authorizes 
the penalty imposed on commissioners, to be imposed on those 
who have a portion of the public road assigned them, when 
they neglect to keep it in good repair, but their hands are liable 
for the usual road fines imposed on other road hands for neg- 
lect of duty. Thus it will be seen that the imposition of the 
usual road fines upon the hands assigned to a person, with 
which to work a portion of the public road, for neglect of du- 
ty in not keeping that road in repair, is one thing; the im- 
position of a fine upon the person who procures a certain por- 
tion of the public road to be assigned to him to work with a 
specified number of hands, for neglect of duty in keeping not 
it in repair, as is imposed on commissioners of roads for their 
neglect of duty as provided by the 661st section of the Code, 
is another and quite a different thing. In the one case the 
road commissioners have the jurisdiction and authority to im- 
pose the usual fines on the hands for neglect of duty in not 
keeping such apportioned road in repair. In the other, the 
person who procures and accepts a portion of the public road 
for himself and hands to work and keep in repair, and neg- 
lects to do so, is made liable to all the penalties and forfeitures 
to which commissioners are liable for neglect of duty. To 
what penalties and forfeitures are commissioners liable for 
neglect of duty under the law, and in what manner is that 
liability to be ascertained? The liability of road commissioners 
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for neglect of duty is to be ascertained by the presentment 
of the grand jury, and an investigation of the charge, as pro- 
vided by the 661st section of the Code, and if the accusation 
is made out by proof, the judge shall fine the commissioners 
not less than $50 00 nor more than $200 00. Now, as the 
plaintiff in certiorari is made liable to all the penalties and 
forfeitures to which commissioners are liable for neglect of 
duty, should not his liability be ascertained in the same 
manner and by the same tribunal as commissioners? The 
plaintiff in certiorari was a quasi commissioner of the road 
and hands apportioned to him, and it was evidently the inten- 
tion of the legislature that he should be punished as such for 
not keeping that road in good repair, as he undertook to do 
when he accepted the same. 

2. The jurisdiction of justices of the peace is limited to the 
sum of $100 00, and surely it could not have been the inten- 
tion of the legislature to give to road commissioners a greater 
or more extensive jurisdiction than justices of the peace, and 
yet they would have, under the power and authority claimed 
for them in this case, jurisdiction to impose a penalty of $200. 

In our judgment, the road commissioners did not have ju- 
risdiction to impose the penalty of $50 00 for neglect of duty 
in not working the road apportioned to plaintiff in certiorari, 
but in order to subject him to the penalty, as prescribed by 
the 661st section of the Code, he must be proceeded against 
as provided by that section. Whenever the jurisdiction of 
a court is one of limited power and authority, and it is a doubt- 
ful question whether it has jurisdiction of the subject matter 
in controversy, the safer rule is to deny the jurisdiction. The 
refusal to sustain the plaintiff’s certiorari, and overruling the 
same, was error. 

Let the judgment of the court below be reversed 




















APPENDIX. 


On Saturday, October gth, during the July term, 1875, of the Supreme 
Court, the death of Judge Henry L. BENNING was announced by Hon. 
PorRTER INGRAM, who, at the same time, moved the appointment of a 
committee to report an appropriate memorial of the deceased. 

The court appointed the following committee: Messrs. PORTER INGRAM, 
M. H. BLANpForD, R. F. Lyon, JAMES JOHNSON, M. J. CRAwrorp, H. K. 
McCay and WILLIAM Hore HULL. 

On March 17th, 1876, during the January term, 1876, the committee, 
through its chairman, made the following report : 

At the last term of this court, the death of Judge HENRY L. BENNING was 
announced; and thereupon the undersigned were appointed a committee to 
prepare a memorial of his life and character, to be entered on the records of 
this court. And now, having discharged that duty, they present the follow- 
ing report: 

Another one of the judges of this court is dead. Once more the judicial 
robes have given place to the winding-sheet and the pale habiliments of the 
grave. From this brilliant earthly tribunal, one more judge has gone down 
to the dismal confines of the narrow house; and from rendering judgments 
for others and subject to the errors of humanity, he has gone to receive 
judgment from that higher tribunal where no errors can be committed. 

Judge Henry L. BENNING is no more. He has passed beyond our 
earthly vision, but in our memories he still has an abiding place; and before 
this tribunal, where most of his labors were performed, we come to-day to 
offer to his memory the sincere tribute of our love and esteem; and let it go 
down to those who may come after us along with the record he has made for 
himself in this court. 

Judge BENNING was no ordinary man. He has left a bright record in this 
court that will go down to the latest posterity. He would have been a 
marked man in any country and in any age of the world. He was born in 
Columbia county, Georgia, in 1814; was educated at our State University ; 
was admitted to the bar in 1834; was elected solicitor-general of the Chatta- 
hoochee Circuit in 1838. For the last forty years of his life he resided in 
the city of Columbus, where he died on the 8th of July, 1875, at the age of 
sixty-one years. 

He was elected judge of the supreme court of Georgia in 1853, when not 
quite forty years of age, and probably the youngest man ever elected to that 
position. He served in that capacity for the full term of six years, and then 
resumed the practice of his profession, and conjinued in it till the day of his 
death. 

Of his career as one of the judges of this court we need not speak, more 
than to say that he passed through the ordeal of six years service, and retired 
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with the reputation of having been an able and an upright judge, with char- 
acter unspotted, and without the suspicion of taint upon his judicial garments. 
We will enter into no comparison with him or others, either living or dead, 
who have held that high position. We leave it for posterity to pass judg- 
ment upon each according to the record that each may have made for himself, 
when finally made up. But what higher eulogy need we crave for our de- 
ceased friend than this: that at an early age he was elected one of the judges 
of the supreme court of Georgia, that he was selected from the entire bar of 
the state to fill that high and responsible office. We deem it a distinguished 
honor. It is the highest judicial tribunal in this great state. The fortunes 
and the lives and the liberties of more than a million of souls are within its 
keeping, and subject to its final arbitrament. In dignity and responsibility 
it is above the executive, and in power and in influence it transcends the leg- 
islative department of the government. Already governors have taken an 
upward step, and accepted the position; and senators need not feel degraded 
by an aspiration for the same dignity. A seat upon such a tribunal is a prize 
worthy the ambition of any member of the bar. This court was first organ- 
ized just thirty years ago. Confidence in its stability and usefulness has not 
abated. Time has neither dimmed its lustre nor paralyzed its energies. And 
for the preservation and perpetuation of this great central tribunal, all hands 
should join and all hearts should unite. Thirty years on trial! And during 
that time, and within this temple, eighteen different judges have presided, as 
follows: LUMPKIN, WARNER, NISBET, STARNES, BENNING, MCDONALD, 
JENKINS, Lyon, STEPHENS, WALKER, HARRIS, BRowN, McCay, LOCHRANE, 
MONTGOMERY, TRIPPE, JACKSON, BLECKLEY. These are the eighteen names 
of judges who have been from time to time during these thirty years, selected 
from more than a thousand lawyers in the state, to wear the judicial robes 
and preside in this high tribunal. At home or abroad, need any Georgian 
blush at the mention of these names—at this roll call? Will any one say 
that the character and the dignity of the judiciary of Georgia has not been 
fairly illustrated, and sustained, and advanced, in the lives and by the labors 
of these eighteen judges? We come not here to-day merely to eulogize 
either the living or the dead; but we come to speak of them according to the 
record, as we find it, and as already made up. Though commissioned to 
speak of the dead, we come at this anniversary, at the end of thirty years, to 
inspect the records of the past, Loth of the living and the dead; and we as- 
sume the right to speak for the entire bar of this court, and in their name to 
* say that, for these thirty years of the existence of this court, we find no blotch 
upon its records. We find them clean, uncontaminated, and white as snow. 
Upon these judicial robes there has come nostain. As they were thirty 
years ago when first placed upon the members of this court, so we find them 
to-day, pure, spotless, and undefiled. And in the name of the bar and of the 
people of the state, we give thanks that it is thus. For if this high tribunal 
shall ever degenerate, it will be because the bar has degenerated. If it should 
ever become corrupt, it will e owing to the corruption of the bar. If it 
should ever become venal, weak,.or imbecile, it will be on account of the 
venality, the weakness and the imbecility of the lawyers of the state. Such 
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a consummation we will not anticipate. The curtain between us and the fu- 
ture we would not raise if we could; but if this court should ever go down, 
we predict that the rights and liberties of the people will go down with it. 
And let our motto here and everywhere be, in reference to this court, “ esto 
perpetua.” 

The individual members of the court may die, but the court still lives. Of 
the three who presided at its first organization, only one survives. He wit- 
nessed its organization thirty years ago, and he is here to-day as the chief 
justice of this court to sign the records at the close of the first thirty years of 
its existence. 

Of the eighteen judges of this court, six are dead—Lumpk1n, NISBET, 
STARNES, MCDONALD, STEPHENS, these went before, and now BENNING has 
followed them. Of the members of this bar of thirty years ago, the dead 
outnumber the living. In the coming years when the curious student shall 
read the decisions of the different judges of this court, he may want to know 
something of the man, who he was, when and where did he live, who were 
his associates and contemporaries, and what manner of man was he. Soon 
after the death of Judge BENNING, there was a meeting of the bar of Colum- 
bus, and what was said of him on that occasion, by the writer of this, is ac- 
cepted and adopted by usas a part of this memorial, as follows: 

General BENNING is dead! On the morning of the 8th of July last, the 
sad news, like an electric current, was conveyed from mouth to mouth, 
throughout the city and surrounding country, that “ General BENNING was 
dead.” All were astounded, shocked, and grieved at the sudden announce- 
ment. For on the morning before they had seen him on his way to the court- 
house, walking the street with his accustomed stately tread, with his books 
and brief in hand. Butalas! it was his last brief! He had labored on it 
nearly all the night before. It was a case in which he felt a great interest, 
and all his great energies were concentrated upon it. But his physical strength 
was not equal to the pressure, and he fell by the way, weak, exhausted, paral- 
yzed! The giant in strength had become in a moment like an infant, helpless, 
and unconscious of his own situation. He sent word to the court that he 
‘** would be there after a little.’”” With the last flickering light of his great in- 
tellect still lingering upon his brief and the case in hand, he fell, fell literally 
‘“‘in harness,” fell after the labor of more than forty years in the profession 
which he loved so well, and around which he had shed an undying lustre. 
But he fell not among strangers. He was inthe midst of friends, who con- 
veyed him with tender care to his home. All that friends and family and 
medical skill could do, was done for his relief. But his appointed time had 
come. The silver chord was breaking ; and like an unconscious infant in its 
cradle, the strong man was laid upon his bed for his last sleep. He scarcely 
spoke afterwards. Late in the evening of that day I saw him for the last 
time; then unconscious, speechiess, and sleeping profoundly; and thus in 
the midst of family and friends, and in the shadows and stillness of the midnight 
hour, and without pain and without a struggle, he quietly and peacefully 
passed away. To the call of his name upon these earthly court dockets he 


will respond no more. In these halls we have long been accustomed to see 
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him and to hear his voice; we miss him in his accustomed place. There is 
an empty chair and a vacant desk. Others must hereafter occupy them! The 
tokens are so numerous, the signs around us are so real, that we are forced 
to the solemn realization of the announcement that “General BENNING is 
dead!” 

And he was buried out of our sight. 

It sometimes happens that the last funeral rites bestowed upon the dead 
give some indication of the estimation in which they are held in the com- 
munity where they have lived. It was on a beautiful Sabbath morning when 
our friend was buried, and Columbus, in all its history, has never witnessed 
such a numerous multitude of sorrowing citizens in the funeral train of any 
of its dead. The grief was universal. All classes participated in it. The 
high and the low, the rich and the poor, black and white, all denominations 
and associations, religious, social, and military—all with heartfelt sorrow 
joined the solemn train as it moved towards the final resting place of their 
friend. And I feel that I shall neither wound the feelings of the living nor 
do any injustice to the memory of the dead, when I say that no citizen of 
Columbus has ever gone down to his grave so sincerely, heartily, and univer- 
sally honored, respected and beloved as was General BENNING. ' 

What manner of man was he thus to have won the esteem and to have 
entwined himself around the affections of all classes of men? His reputation 
among men was all of his own making. He belunged to no one of the 
numerous associations of the present day. He relied not upon any ancestral 
fame to elevate himself above ordinary mortals. He never resorted to any 
trick, or artifice, or disguises, to win his way to the love and admiration of 
his fellow-men. In all his ways he was ever simple, earnest, truthful and 
straightforward, and at the same time manly, courteous and dignified. The 
strength of a giant and the simplicity of a child were never more harmoni- 
ously blended together in the sane person. At the time of his death he was 
over sixty years of age. He was educated at our own State University, and 
graduated with the highest honors of his class, showing thus early in life 
something of that laborious research and indomitable energy that character- 
ized his maturer years. For more than forty years he was a member of this 
bar, and at an early age he was elected solicitor general of this circuit, and 
discharged the duties of that office with distinguished ability. And at the 
early age of forty he obtained the highest honors of his profession in this 
state by being elected judge of the supreme court; and in that high tribunal 
he served with great distinction for the full term of six years. In the Georgia 
reports may be found the result of his labors as a judge. That part of his 
life’s record has been made up, and there it will stand forever! To that 
record his friends point the present and coming generations as “ foot-prints 
on the sands of time,”’ for information as to his character and ability as a 
judge. 

He resided in this city, and was a member of the bar for more than forty 
years; and some of us have known him all the way along through those 
years, from the beginning to the ending of his professional career. Asa 
lawyer, he had but few equals. To his profession he consecrated all the labor 
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and energies of his life. His great success was the result of careful, patient 
and incessant labor. For success in his profession he sacrificed everything 
else except honor. Neither social pleasures, nor family ties, nor personal in- 
terests were sufficient to seduce him from the supreme business of his life, to 
gain renown as a lawyer. In this he was successful, for he was a great law- 
yer, and had but few superiors. His great superiority over others consisted 
in thorough preparation. The order of his mind was neither quick nor bril- 
liant. He was not what the world usually calls a brilliant or a captivating 
popular orator. But before a court and jury his clear statement of facts, his 
solid logic and earnestness of style, combined with his own convictions of 
right, rendered him almost irresistible. His style as an orator was all his 
own. He imitated nobody; he borrowed from nobody; to all the borrowed 
arts and graces of oratory he was totally indifferent. In his addresses he 
seemed to have no thought of himself or his style. His whole energies were 
concentrated upon the subject in hand. He was cool, deliberate, clear in 
statement, honest in his convictions of right, sternly logical, always in earnest, 
and at times vehement and truly eloquent. 

But there was an interregnum in his professional life. For four years his 
briefs were all laid aside, and the sword was substituted in their place. When 
the war commenced he had scarcely ever drawn a sword or shouldered a 
musket. He was among the first to volunteer, and among the last to surren- 
der at the Apple Tree. First a private, then a colonel, and before the final 
surrender he was a brigadier general. Whilst a soldier, his whole energies 
were consecrated to the work before him. He went to the front to fight ! 
His convictions that he was fighting for a just cause were strong and irrever- 
sible, and he staked his life and his fortune on the result. His blood was 
freely shed, but his wounds were all zz front. Soldiers loved him because 
he was brave; officers respected him because he was vigilant and just, and 
true to duty. The world admired and applauded him because he was ready 
to sacrifice life and fortune on what he deemed a just cause. And finally, 
with honor all bright and untarnished as a soldier, he laid aside the sword 
and again took up his briefs. Forty years a lawyer and member of the bar! 
And who, during all these years, have been his contemporaries and competi- 
tors? Who are these with whom he associated and wrestled and contended, 
and where are they to-day? I speak only of the dead. Thirty of them went 
before him. He had mingled with them in these halls; and one by one they 
have passed away, and he, in his turn, has followed them. And these are 
their names, as I remember them: WILLIAM DOUGHERTY, SEABORN JONES, 
WALTER T. CoLquiTT, ALFRED IvERsoN, G. E. THOMAS, JOSEPH STURGIS, 
R. B. ALEXANDER, M. J. WELLBORN, Hines HOLT, WILEY WILLIAMs, S. 
A. BaiLey, P. T. SCHLEY, JOHN SCHLEY, A. H. Cooper, A. McDouGALp, 
Joun A. Jones, C. J. Witt1aAMs, THomas Watson, J. M. Gurerry, J. N. 
Ramsey, W. P. Ramsey, P. H. CoLquitT, SEABORN BENNING, W. N, 
Hutcuins, E. GOLIGHTLY, —— CARUTHERS, R. W. DENTON, JOSEPH 
EcHots, W. B. Pryor, J. A. CAMPBELL, W. L. JETER. Many of these 
were eminent men in their day, and able lawyers. I have known them all, 
and among them all, in my judgment, General BENNING had no peer as a 
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lawyer. Some of us have seen all of these thirty, now dead, as they passed 
over the stage while living. All of these we have seen in life, contending 
in intellectual strifes with our friend HeENry L. BENNING. We have seen 
them in the midst of social enjoyments, in high debate, in sparkling humor 
and moving eloquence, as well as in the bitter repartees and passionate epi- 
sodes engendered by the antagonistic interests represented by them. This 
procession of the dead we have witnessed. But “dust unto dust’ was the 
decree, and the thirty died; and at last our friend died also. The attorneys, 
with their clients, judges and jurors, witnesses and officers of court, all have 
gone down to the earth together, and the poor, worldly goods about which 
they contended, have perished with the litigants; all, all together are but 
dust ! 

But there are thirty others of us still living; and as we have seen the pro- 
cession of the dead, so are we just as surely organized, and are moving on 
and on to the same destination; but the orders of this procession—who first 
and who last in it, thank God, is hidden from oureyes. That curtain we 
weuld not raise if we could. 

A monument would you erect to General BENNING? Brass is not durable 
enough, marble is not white enough! Let the sterling traits of his character, 
as stamped upon the memory of his countrymen, stand as his monument. 
Truth, integrity, courage, moral and physical, unimpeachable veracity, honor 
and honesty untarnished, all these were eminently his, and these will endure 
forever; and let them stand as an imperishable monument to the memory of 
an honest man. 


The court ordered the report spread upon its minutes. 


On Friday, September 15th, 1876, Messrs. N. J. HAMMoND, JoHN COoL- 
LIER, C. PEEPLES, R. H. CLARK, B. H. HILL, committee appointed by the 
superior court of Fulton county, to prepare a suitable memorial of Hon. JAMES 
M. CALHOUN, asked that the proceedings of said superior court be entered 


. 


on the minutes of the supreme court, which was so ordered. 

The memorial was as follows : 

“‘ The recent death of Hon. JAMEs M. CALHOUN, so long associated with 
us in the offices of generous friendship, and professional brotherhood, has left 
a vacant place in our ranks and hearts, which cannot easily be supplied. 

His surviving brethren, family and friends, will long dwell with melan- 
choly fondness upon his virtues. 

His valuable life was forthe greater part passed in our midst, and it would 
seem to be a useless labor to recall the striking characteristics, incidents and 
acts of his extended career, but as biography. holds perhaps the best place in 
the philosophy of history, it cannot be otherwise than of value to the present 
constitution of society in our city and surrounding country, to pass in review 
the many points of interest connected with the life and service of this noble- 
hearted gentleman and honest citizen. 

So indispensable was each interwoven with the other, that the history of 
Colonel CALHOUN and his cotemporaries, is for the greater part, the history of 
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DeKalb and Fulton counties and of the city of Atlanta. The impress of his 
hardy, self reliant character has had much to do with their elements of growth 
and progress. 

He was born on the 12th day of February, 1811, in the Calhoun settle- 
ment in Abbeville District, South Carolina. The moderate circumstances of 
his family only enabled him, in his early years, to receive a very limited edu- 
cation. His mother, a lady of rare Christian virtues and great perseverance, 
trained her children to honor Christianity, love truth, and practice industry. 
Both his parents were members of the Presbyterian church. It was his mis- 
fortune when about fourteen years old to lose his father, and there being but 
little property left for the support of the family, he labored with unremitting 
industry for four years upon the plantation to sustain them. At this time his 
mother died and the family separated. When he had attained the age of 
eighteen he set forth unfriended and without a cent, to make his way in the 
world, and to reach the residence of his oldest brother, Dr. E. A. CALHOUN, 
at Decatur, DeKalb county, Georgia. A short distance on his way he pro- 
cured from a relative a small sum of money, with which he reached his 
brother’s house, who generously boarded and clothed him for two years, dur- 
ing which time he attended the school of Col. DAavip K1ppo0, an excellent 
teacher, at Decatur. In after years, when he occupied an independent posi- 
tion, those to whom he became indebted in youth were not forgotten. 

He met his pecuniary obligations thus contracted, and to the day of his 
death he was pleased to acknowledge these debts of gratitude to the friends 
of his youth, which he felt he would never be able to repay. He acquired 
at school an ordinary English education, together with a tolerable knowledge 
of the Latin language. Having attracted the friendship and attention of the 
late Hon. Hines HOLT, that gentleman offered him the means to gratify his 
long cherished wish of coming to the bar by taking him into his office, and 
proposing to defray his expenses while engaged in study. 

He was admitted to the bar on the 22d of February, 1832, and entered at 
once upon a flattering practice, in which he was constantly engaged as long 
as his health would justify. His reputation as a collecting lawyer filled his 
hands with business, of which he probably transacted as much as any lawyer 
in this part of Georgia. Both on the civil and criminal side of the court he 
occupied for many years a prominent position as counsel and advocate. 

As a lawyer, he was watchful, energetic and faithful. We remember no 
professional man in his day who surpassed Colonel CALHOUN in these honor- 
able characteristics. Whilst never brilliant or what might be regarded a 
genius, Colonel CALHOUN had those leéter qualifications of talent, never- 
ending perseverance, unimpeachable integrity and good faith in all of his 
professional and private engagements. Kind, unpretending, and social in 
feeling, he was always ready to give ear to the cry of distress, and manly 
enough to boldly assert the right. 

In 1832 he was married to Miss DABNEY, daughter of ANDERSON DABNEY, 
of Jasper county, Georgia, an accomplished lady, with whom he lived in 
great confidence and affection for more than a quarter of a century. Of this 
marriage there were born to him seven children, for whose welfare and edu- 
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cation the best.years of his life were devoted. Losing his first wife on the 
18th of February, A. D., 1860, in December of the same year he married 
Mrs. AMELIA HOLT, (formerly HIGHTOWER,) of Thomaston, Georgia, widow 
of Colonel T. P. Hott. She survives to mourn his loss and to honor his 
memory. 

In 1836 he was elected captain of a company of mounted infantry from 
DeKalb county, and went to the Creek war. In this service he distinguished 
himself for prudence, cool and resolute courage. Left at one time in com- 
mand during the absence of Major J. C. ALFORD, and learning that a hostile 
band of Creeks was near his camp, he mustered from the battalion about eighty 
men, boldly met the savages, and sustained one of the most fierce attacks of that 
service. His little band encountered near four hundred warriors and drove them 
back nearly a mile, when it became apparent that the ammunition was giving 
out, and despite all his efforts to rally them, his command retreated in some 
disorder. Having to advance toward the enemy some distance beyond his 
company to obtain his horse, the firing upon him became so fierce that he was 
unable to mount, and was compelled to lead the animal through an open 
space some distance before rejoining his troops, thus affording the Indians a 
fair opportunity to cut him down, but he escaped, losing about one-third of 
his force killed and wounded. The loss of the enemy was much greater. 

In 1837 Colonel CALHOUN was elected to the legislature from DeKalb, by a 
handsome majority over a large party majority on the other side. In 1850 he 
was elected a member of the convention of that year by a very considerable 
majority. 

From 1837 until the war, he took an active part in politics—was twice run 
for congress in a district largely against him in political sentiment, reducing 
the majority each time nearly one-third, though opposed by popular candidates. 
In these contests he was the standard-bearer of his party only, and was made 
a candidate against his wishes, to give strength to the general conflict on his 


side. 
Such was the personal vigor of his character that these defeats did his popu- 


larity no harm, as he never made a race of his own seeking without success. 
In politics he was an old line whig, though opposing a tariff for protection. 
Individually, he was a man of deep political conviction. Conservative in all 
his private acts, he died without regrets on account of his record. 

Colonel CALHOUN was a member of the celebrated legislature of 1855-6, as 
senator from Fulton, and was the author of many of the most important acts 
of that distinguished body. He participated as a member of the judiciary 
committee in perfecting the many beneficial changes made during that ses- 
sion in our statutes. He was the author of the act “To define the liability 
of railroad companies,” the act “To simplify the method of carrying cases 
to the supreme court,” the act “To incorporate the Air Line Railway Com- 
pany,” the act “To take new bail in criminal cases,” and several others of 
importance. 

In 1859 he was one of the vice-presidents of the convention which nomi- 
nated Bell and Everett for president and vice-president of the United States. 

In 1862-—3-4-5, he was mayor of the city of Atlanta. In 1862 he was ap- 
pointed civil governor of the city by General Brac, but declined to act; and 
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in 1864, during the stormy period of the siege and occupation of the city by 
the federal army, when the Confederates evacuated the place, the unpleasant 
duty of surrendering Atlanta to General SHERMAN devolved upon him. No 
one can fairly feel or accurately describe the bitterness of his sorrow as he saw 
the aged, the feeble, and the helpless, laboring under the crushing weight of 
the exactions, robbery and terror to which our afflicted people had to submit 
during the occupancy and afterwards. 

His letter remonstrating against the order of General SHERMAN expelling 
the women and children from the city during the hard fall of 1864, will live 
in history and carry his name to posterity as a man of true courage and gen- 
erous sensibility. The letter of General SHERMAN, in answer, in which oc- 
curs the expression, “ War is cruelty, and cannot be refined,” conveys but an 
imperfect idea of the feeling of indifference and revenge with which our suf- 
ferings were viewed, and of the temper with which the faggot was applied to 
our cherished homes and rising city. 

Colonel CALHOUN, in the midst of the sea of fire around him, did what he 
could to support the weak and to aid the suffering. One of this committee, 
who was often in official conference with him during the seige, can bear tes- 
timony to the honor and feeling with which he discharged his high trust, dur- 
ing those days of peril and nights of horror. As the city sank amid the lurid 
glare of incendiary war, its mayor stood like Marius, looking in gloom and 
powerless despair, upon its dying embers. It is a matter of sincere congratu- 
lation to know that he was spared by Providence to see the city of his choice 
and his love arise from its ashes, and again put on the beautiful smiles of 
peace and prosperity ; that from the tears and sorrow of its thousands of victims 
of undeserved wrong and oppression the grand proportions of opulence and 
refinement have returned to cheer and bless his and their descendants. 

For years past his health has been feeble, and his place vacant in the court 
house, but his love for his brethren and his attachment to the chosen vocation 
of his early life remained to the end. 

As a public speaker he was earnest, careful, often vehement and impas- 
sioned. The latter, however, were exceptions to his style. He argued to 
convince the understanding rather than to please the fancy. As models 
for imitation, the zealous pursuit of his purposes by honest means, and the re- 
liant manhood of his nature, are worthy of public notice. In private life he 
was gentle, truthful and courteous, without the tinsel of attractive display in 
company, which is possessed by some; he won the confidence of those around 
him by his refined feelings and attention to time, place and person, so well 
that few forgot a first interview with him, or ceased to regard him with es- 
teem and respect. His life, taken altogether, was an eminent success, and he 
left the world with friends, relatives, and a great city to mourn his loss. 


RESOLUTIONS. 

Resolved, That in the death of the Hon. JAMEs M. CALHouN, the court 
and bar of Fulton county, the city of Atlanta and county of Fulton, have sus- 
tained a great and deeply felt loss. 

Resolved, That the members of this bar, recurring to his life of usefulness 
as a lawyer, and a lengthened association with him as a brother, will cherish 





702 APPENDIX. 


with heart-warm feelings the remembrance of his social virtues and his gen- 
erous example. 

Resolved, That we deeply sympathize with his numerous and afflicted family 
in this sad bereavement, and tender them our condolence under its trying 
ordeal. 

Resolved, That the presiding judge of this court be asked for permission 
to place these proceedings upon the minutes of the court; that the clerk be 
requested to furnish a copy to the family of our beloved deceased brother, 
and that the city papers be requested to publish the same.” 
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ACCESSORY. See Criminal Law, 14-16. 


ACCORD AND SATISFACTION. 
1. Executed agreement to receive less than amount of debt, may be plead- 
edas. TZyler Col. P. Co. vs. Chevalier, 494. 
2. Entire claim in dispute, receipt of part on condition that balance be 
abandoned, binding as accord and satisfaction. did. 


ACTIONS. 

1. Case for damages resulting from erection of mill-dam and ponding of 
water, by which defendant derived benefit, survives to administrator 
of plaintiff. LZllington, adm’r, vs. Bennett, 158. 

2. Replevy and await judicial termination of controversy, tenant not bound 
to, to entitle him to action for maliciously suing out distress warrant. 
Sturgis & Berry vs. Frost, 188. 

3. Widow may recover for homicide of husband whether resulting from 
act of natural or artificial person, or from intention or criminal negli- 
gence. Cottingham vs. Weekes, 201. 

4. Landlord not responsible for ¢or¢ by cropper in hiring servants previ- 
ously employed by another. Duncan vs. Anderson, 398. 


ADMINISTRATORS AND EXECUTORS. 


1. Heirs-at-law cannot maintain bill against defendant as executor de son 
tort, for property conveyed to him by their ancestor during life, the 
deed being alleged to have been procured by fraud; a/iter, if they 
were creditors and there was no administration. Davis et al., vs. Da- 
Vis, CX’r, 77. 

. Where money is bequeathed to widow for life with remainder over, duty 
of executor to preserve corpus for benefit of remaindermen. Decree in 
favor of widow against executor on bill to which remaindermen were 
not parties, no protection to him as against remaindermen. Lee, ex’r, 
us. Chisolm et al., 126. 

. Apprehension of suit by administrator, when appointed, not authorize 
person to appear and resist grant of letters. Aug. & Sum. R. R. Co. 
us. Peacock, adm’r, 146. 

. Some interest on the part of objector in assets and their distribution 
must appear. did. 

. Case for damages resulting from erection of mill-dam and ponding of 
water, by which defendant derived benefit from improvement of mill 
property, survives to administrator of plaintiff. Z//ington, adm’r, vs. 
Bennett, 158. 

. If allegation of benefit to defendant be not sufficiently specific in origi- 
nal declaration, administrator, in application to be made party, should 
state proposed amendment, did. 

7. Judgment, administrator not entitled to relief against, because ignorant 
that assets of estate were deficient, or because he did not know effect 
of judgment as evidence of assets. Page, administrator, vs. Haines, 
administrator, 263. 
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8. Judgment against administrator reviving dormant judgment against in- 
testate, evidence of assets. Ansley & Co. us. Glendenning, adm’r, 286. 


9. Right of executors to recover from legatees depending upon mistake in 
returns upon basis of which settlement had been had, legatees may 
also attack charges, etc., in returns. Settlement binding on both par- 
ties or neither. Gibdons et al., vs. Fones et al., ex’rs, 297. 


. Foreign administrator, together with sureties, become residents of Geor- 
gia, liable to be sued here on decree rendered in this state on bill filed 
by distributees. ohnson et al. vs. Fackson, administrator, et al., 326. 


. Executor cannot bind estate by execution of note signed by him “ as ex- 
ecutor.” McFarlin vs. Stinson et al., 3906. 


. Order granting leave tosell land, obtained on published notice required 
by section 2559 of Code, valid so far as anthority to sell is concerned. 
Davis, adn’ r, vs. Howard, 430. 


. Upon ejectment against heir, such order will not be conclusive of their 
being debts outstanding; a/iter, if obtained on personal notice to the 
heir. bid. 


. Resale to hold bidder responsible for deficiency must be as soon as 
practicable, or right to recover forfeited. Sanders, adm’x, vs. Bell, 
442. 

. Judgment liens against legatee whose interest under will was one equal 
undivided share, discharged as against land sold for distribution. Mc- 
Daniel vs. Edwards, 444. 


. Ejectment, to authorize executor to recover in, he must introduce will, 
and not letters testamentary only. J/ays, ex’r, et al., vs. Killen, 527. 

. Violation of law in management of estate assigned as ground for revo- 
cation of letters; no reply that it was for benefit of estate. Crump, 
adm’r, us. Williams, 590. 

. Error to charge that jury should find for movant if administrator or 
securities were likely to become insolvent. Removal on that ground 
isin discretion of jury on appeal. did. 

. Sayings of general agent of administratrix, who subsequently dies, ad- 
missible to bind estate. Hines, adm’x, vs. Poole, 638. 

. Temporary administrator cannot bind estate to pay fees to resist setting 
up will. Lester et al., adm’rs, et al., vs. Matthews, 655. 

. Permanent administrator cannot ratify such contract so as to bind estate ; 
nor can he make illegal contract of temporary administrator a valuable 
consideration to support promise to pay by coupling with it future ser- 
vices to the estate. /dzd. 

22. “ Expenses of administration” in section 2533 of Code, do not include 
counsel fees against setting up will. 07d. 


AMENDMENT. 

1. Bill for account not changed by amendment into action for breach of 
warranty of goods sold by defendant to complainant on an accounting 
had; more especially, if at time of making amendment, action on war- 
ranty would have been barred, Ayres vs. Daly, 119. 

2. Master, bill not amendable before. did. 

3. Judgment and execution may be amended so as to establish conformity 
in entire record. Saffold vs. Wade, ex’r, 174. 

4. That illegality by security, on grounds which these amendments cured, 
had previously been sustained, no obstaclethereto. did. 

5. As between parties, amendments to judgment and /. fa. relate back to 
original dates. . /dzd. 
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. After order to amend judgment and fi. fa. not requisite to enter new 
judgment or to issue new fi. fa. bid. 

. Limitations, statute runs to time when amendment making new case 
was made. Kimbro & Morganvs. Va. & Tenn. A. L. R. Co., 195. 

. Amendment making case inconsistent with original bill, demurrable. 
Ansley & Co.vs. Glendenning, adm'’r, 286. 

. Discretion imposing costs on party seeking to amend, not controlled un- 
less abused. Renew vs. Redding, assignee, 311. 

. Libel, suit for not amendable by adding count for trespass to person, 
especially if action for trespass be barred. Ransone vs. Christian, 351. 

. Terms upon which party proposing to amend is to be placed, should be 
stated at time, and should not extend beyond continuance of case, or 
payment of costs, etc. did. 

. Motion for new trial is amendable. Powers et al. vs. Sav., Skid. & 
Seaboard R. R. Co., 471. 

. Nominal party sues for use of real ; declaration amendable by striking 
out former. Wilson vs. First Presbyterian Church, 554. 

. Verdict or consent decree cannot be amended on suit at common law 
for fees so as to cover same. Lester et al., administrators, et al., vs. 
Mathews, 655. 


ARREST. See Criminal Law, 8-10. 
ASSIGNMENT. See Dedtor and Creditor, 3, 5, 6. 


ATTACHMENT. 

1. Cotton delivered by debtor to agent of factors to be carried to ware- 
house, lien at once attached, and is superior to attachment levied 
whilst in process of transportation. Burrows & Williams vs. Kyle 
& Company, 24. 

. Bankruptcy, attachment levied within four months of, dissolved; lien 
not revived by general judgments thereafter obtained. Loudon, as- 
signee, vs. Blandford & Garrard, 150. 

. Purchase money, attachment for, not levied by garnishment or other- 
wise, on property not described in affidavit. Reid vs. Tucker, 278. 

. Traverse of plaintiff’s affidavit not waived by pleading to the merits. 
Parker vs. Brady, 372. 

. Traverse tried either before or with the main case, unless continued for 
cause when main case is ready. Jdid. 

. Enjoined at instance of persons not a party thereto, attachment will not 
be, unless proceeding to his injury, and under circumstances which 
would authorize equity to interfere. Williams vs. Stewart et al., 663. 


ATTORNEY AND CLIENT. 

1. Bill filed by debtor as trustee for children, to enjoin creditors, and fund 
brought into court for distribution, counsel for trustee not entitled to 
fees out of general fund. all, administratrix, et al., vs. Vason, 
trustee, et al., 264. 

2. Fees of counsel not included under terms costs and expenses. Jéid. 
See Lester et al., administrators, et al., vs. Matthews, 655. 

3. Fees to be paid out of proceeds of suit; attorney has inchoate lien from 
commencement of action, which cannot be defeated by dismissal by 
client over objection of attorney. Twiggs et al. vs. Chambers, 279. 

4. Justification pleaded to action for libel, defendant entitled to open and 
conclude; nor is right forfeited by fact that he withdrew plea at be- 
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ginning of trial and did not renew it until plaintiff had made out 
prima facie case. Ransone vs. Christian, 351. 

5. State legal positions to jury, counsel may. did. See Warmock vs. 
State, 503. 

6. Discretion of court in discharging rule against attorney for failure of his 
client to perform decree in equity, not controlled. Gray vs. Culber- 
son et al., 470. 

7. Honest belief of attorney that money collected for his client was his 
own, not such “good cause”’ as will relieve him from the payment of 
twenty per cent. from time of demand. Hawkins vs. Smith, trustee, 
571. 

8. Release property from judgment, attorney to sue and collect claim has 
no authority to bind client to. PAzll/ip~s us. Dobbins, 617. 


BAIL. See Principal and Security, 6-7. 


BANKRUPT. 

1. Assignee of bankrupt has right to be made party to rule to distribute 
fund in hands of receiver under process of state court. Loudon, as- 
signee, vs. Blandford & Garrard et al., 150. 

. State court will distribute fund in accordance with bankrupt law. did. 

. Attachments on property, sale of which raised fund, if levied within four 
months of adjudication, lose priority. Lien not revived by general 
judgments thereafter obtained. did. 

. Distress warrant levied before adjudication paid out of proceeds of 
property. did. 

. Justice’s court judgments obtained before adjudication, paid. bid. 

. Mechanic’s lien properly recorded and sued by attachment within twelve 
months, and not sued again after dissolution of attachment because of 
bankruptcy of defendant, ranks from date of lien. did. 

. Costs of officers of court and commissions of receiver, first paid. bid. 

. If any of claimants be entitled to whole fund after assignee is heard, 
latter’s interest is at an end, and claimants may divide among them- 
selves and others as they see proper. did. 

. Assignee having bill filed in United States court to set aside sale which 
brought fund into state court, must first dispose of that case before he 
can claim. did. 

10. Judgment proved in bankruptcy, lien otherwise had is waived. Heard 
us. Fones, 271. 

11. Collateral provisions as to relation of husband and wife, or of parent 
and child, in state exemption laws, form no part of bankrupt system. 
Farmer vs. Taylor et al., §59. 

12. Exempted property, bankrupt’s title to is not affected by adjudication or 
subsequent proceedings. did. 

13. Discharge bars claim of creditor, though name was not placed on sched- 
ule nor notice given to him personally, publication in newspapers hav- 
ing been made. Heard vs. Arnold & DuBose, 570. 


BANKS. See Corporations, 1, 2, 9. 


BONDS. 
1. Official bond, though not conditioned as statute prescribes, considered 
as if executed in conformity thereto. Smith, governor, for use, Us. 
Taylor et al., 292. 
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2. Ordinary, whatever terms of bond, yet held to be for performance of 
duties as clerk of ordinary, Therefore it cannot be sued for failure to 
take security from tax collector. did. 


See Principal and Security. 


BONDS FOR TITLE. See Vendor and Purchaser, 1-5. 
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McDade, adm’x, vs. Burch, adm’r 7th 

McDade, adm’x, vs. Burch, adm’r 7th 

McFarlin vs. Stinson 56th 
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Reynolds vs. Lyon 

Roberts e¢ wx. vs. Trammell . +. 2 

Robson, adm’r, vs. Harwell e¢ ux 

Rogers vs. Atkinson, adm’r, ef a/.. 

Rogers vs. Parham 

Royston e¢ a/. vs. Royston 





Ruker vs. Womack 

Rushin vs. Shields & Ball 

Sams & McArthur vs. Tracey, Irwin &Co.. . 

Sanders vs. McAffee 

Sanders vs. McAffee 

Saunders vs. Smith, adm’r 

Scott vs. Newsom 

Seal vs. Price 

Sears vs. C. R. R. & B’k’g Co 

Selma, R. & D. R. R. Co. vs. Keith... . 

Sewell vs. Holland 

Sims, ord., vs. Renwick ef ai... 1.0. esse ese 25th 
Sims vs. Ferrill 45th 
Smith ef al. os. Taylor due... 1.60 cw eso’ 20th 
Smith os, GOON Fah. ct wt hee 34th 
Smith vs. State 
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Stephenson vs. State 

Stephens vs. State 

Stinson vs. Williams 

Stricker & Co. vs. Tinkham. . . 

Stubbs vs. Goodall 

Sugart vs. Mays 

Sumate vs. Williamson 

Summerlin vs, Dent 

Summerlin vs. Hesterly e# af... 2. 2 2 0 es ee ee 2oth 
Summerlin vs. Hesterly e¢ a/ 20th 
Sutherlin 2s. Underwriters’ Agency 

Sweet Water M’fg Co. vs, Glover 
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Tatum vs. Allison 

Thompson vs. C. R. R. & B’k’g Co. . 

Thompson vs. Fischesser e¢ a/ 

Thompson vs. McCullock 
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Tucker vs. Harris 

Tucker vs. Harris 

Tufts vs. Little 

Tufts vs. Little 

Tufts vs. Little 

Vanderzer, adm’r, vs. McMillan 
Vason, trustee, e¢ a/., vs. Bell, administratrix 
Vason vs. City of Augusta 

Vason vs. City of Augusta 
Vaughn, administrator, vs. Biggers 
Walker e¢ al. vs. Cook 
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Walker e¢ a/. vs. Zom. . 2... - 50th Ga. R., 142 
Walker, executor, vs. Walker oe ga 310 
Wallace et a/. vs. Holly ° . 13th 97 
Warren, Wallace & r, el vs. Moore e¢ al - 52d 395 
Washington vs. State. . .... ‘ - 36th 116 
Watson vs. Tindal ef a/. . 2... 22 . 24th 362 
Whatley vs. Newsom ef a/ . o «oe « 30 362 
Whilden vs. State 409 
Whittle vs. Webster. . 14 
Whittle vs. Webster a ae 21 
445 
Wiley, Parish & Company vs. Kelsey & Halsted . 
Williams e¢ a/. vs. Chapman . 
Williams vs. Kelsey & Halsted. ... oe 
Williams vs. State. « « Saat 
Williams vs. Walters... . . . . 36th 
Wilson vs. Danforth -- « <i 
Wingfield, adm’r, ef a/. vs. Virgin etal... . - 51st 
Wingfield, adm’r, e¢ a/. vs. Virgin et al - 5ist 
Wingfield, adm’r, vs. Davis. . ° - 53d 540 
Winter vs. Jones em « « t0th 167 
Wise vs. State oo « ea 31 
Wood ws. Coosa and Chat. Riv. R. R. ‘Company . « «3 234 
Worthy e¢ a/. vs. Johnson e¢ a/. . s «ke 170 
Worthy e¢ a/. vs. Lowry. . o « «+ SQM 538 
Wright vs. Georgia Railroad and Banking Company . 34th 277 
Wright vs. Georgia Railroad and Banking Company . 34th 459 
Ww right vs. Georgia Railroad and Banking Company . 4h 500 
Wright vs. Phillips. ... 6th 148 
Wyche e¢ wx. vs. Green 170 
Wyche vs. Myrick F 520 
Wynn vs. Booker ef a/., executors 518 
Vork vs. Clopton efa/. . 616 


CERTIORARI. See Practice in Superior, City, and County Courts, 11, 
IZ, 15: 
CHARGE OF COURT. 

1. Inapplicable to facts, charge should not be given. Wagner, guardian, 
vs. Robinson, 47. 

2. Charge that judgment attacked for fraud may be good in part though 
fraudulently obtained as a whole, not damage party, if jury find no 
fraud and sustain entire judgment. Si#dal/ et al. vs. Thacker & Co. 
et al., 51. 

3. Aiding to escape, on trial of prosecution for, error to charge that custody 
was legal if state’s evidence is true, or that if jury believe such evi- 
dence they must find verdict of guilty. Habersham vs. State, 61. 

4. Requests which court designs to refuse, should not be read to jury, 
Ransone vs. Christian, 351. 

5. Nominal damages, law as to should be charged where any view of facts 
proven justify such charge. did. 

6. Libel, declaration for alleged no special damage, and none proven, that 
no recovery could be had therefor, should, on request, be charged. 
Lbid. 

7. Torts, different species of damages which jury may give in, not neces- 
sary for court to go into elaborate explanation of, though requested. 
A distinct application of controlling principles to the facts of the par- 
ticular case is what the jury need. did. 
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. Opinion expressed on evidence necessitates new trial. DeSaulles & 
& Co. us. Leake, 365; See Warmock vs. State, 503; Pike et al. vs. 
Dotterer, trustee, et al., 527. 

. Admitted, what is may be repeated by court; and that admission was 
made, if stated in charge, taken as true unless otherwise certified. Jbid. 

. Erroneous charge on immaterial issue, or on irrelevant testimony, no 
cause for new trial unless jury was misled. Boyd et al. vs. England, 
598. 

. Question for decision being whether debtor was insolvent at time of con- 
veyance, error to charge that no debtor in the condition of P. could 
make such a gift of his property. Primrose vs. Browning, 769. 

. Error to charge that “under the evidence for the defense, he is guilty.’’ 
White vs. State, 385. 

. Error to charge that “if you disbelieve all the evidence for the state, 
and believe every word of evidence for the defense, I charge you the 
prisoner is guilty, but of course you can look to all the evidence and 
make up your verdict onit.” did. 

. Entire charge not in record, court presumed to have charged correctly, 
if the contrary be not manifest from portions of charge given and 
exceptedto. Woolfolk vs. Macon and Aug. R. R. Co., 457. 

. Negligence, court has no authority to determine in charge what consti- 
stitutes. Jbid. See Ga. R. R. & Bhkg Co. vs. Neely, 540. 

. Oral request in course of argument, refusal not authorize new trial. Wi/- 
son us. First Pres. Church, 554. 

. Property sought to be made liable upon ground that though title was 
taken to claimant, yet it was paid for with defendant’s money, and it 
was replied that land was given by defendant to clamnant prior to date 


of plaintiff’s judgment; error to ignore in charge the gift and to con- 
fine jury solely to question as to who paid for property. Bryson vs. 
Chisholm, 596. 

18. Evidence, none to support charge, error togive. Minorvs. State, 630. 


CLAIM. 

1. Part of purchase money paid and bond for title given; judgment ob- 
tained for balance and /. fa. levied on land, deed having been first 
filed in clerk’s office. Wife of vendee cannot set up right to have 
money paid by husband refunded on ground that it was hers, by 
claim, without proving insolvency of vendor. Boyd vs. Chappell, 22. 

2. Part of property levied on subject and part not subject, judgment find- 
ing all subject reversed unless levy is dismissed in respect to that not 
subject. <eaton vs. Tifts, 446. 

3. Successive claims interposed, pretended title being conveyed from one 
to the other, for purpose of delay, claimants being insolvent, and the 
first having been decided in favor of the plaintiff, injunction will 
issue. Chappell vs. Boyd et al., 578. See Crawford, executor, vs. 
Spurling, 611. 

4. Property sought to be made liable upon ground that though title was 
taken to claimant, yet it was paid for with defendant’s money, and it 
was replied that land was given by defendant to claimant prior to date 
of plaintiff’s judgment; error to ignore in charge the gift, and to con- 
fine jury solely to question as to who paid for property. Bryson vs. 
Chisholm, 596. 

5. Claim affidavit and bond, purporting to be executed in foreign state 
before notary public, not received by levying officer without authenti- 
cation. Charles vs. Foster, 612. 
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Seal of notary is not authentication; nor is certificate and seal of clerk 
of court of record without further certificate from judge, etc. did. 


COMMON OF PASTURE. See /njunction, 12. 


COMPROMISE AND SETTLEMENT. See Accord and Satisfaction. 


CONSIDERATION. See Contracts, 3, 5, 16, 17, 20. 


CONSTITUTIONAL LAW. See Homestead, 1. 


CONTEMPT. See /ujunction, 1. 


CONTINUANCE. 


5. 


Counsel upon whom movant almost exclusively relied properly absent, 
continuance granted though court has strong reason to believe that 
motion was made for delay. Bagwell vs. State, 406. 


CONTRACTS. 


2. 


Parol evidence inadmissible to change written contract. Sims vs. Craw- 
ford, executor, 31. 

Construction is for court, but it cannot decide whether work done 
thereunder was in capacity of mechanics. Savannah, Griffin and 
North Alabama Ratlroad Co. vs. Grant, Alexander & Co., 68. 


. That deceased father, who was discharged in bankruptcy and died in- 


solvent, owed note, not impose upon sons such strong moral obligation 
to pay same as to constitute consideration for new note for principal of 
old. McElven et al. vs. Sloan & Company, 208. 


. Contract to pay additional interest on account of notes not being met 


at maturity, made after maturity, zudum pactum. Shealy vs. Toole, 210. 


. Consideration, none’on face of contract and none shown by evidence, 


contract not enforced, though absence of consideration be not pleaded. 
Lbid. 


. Executor takes note of member of firm which was indebted to testator, 


with note on third person as collateral, in payment of such indebt- 
edness, original claim discharged. Adams & Son vs. Reid et al., 214. 


. Agent, note signed by without disclosing principal, former individually 


bound and latter not. Graham vs. Campbell et al., 258. 


. Contract described in declaration as made with plaintiff, too late, after 


verdict, *to object that contract offered in evidence was made with 
plaintiff and others jointly, no plea in abatement having been filed, 
nor objection to testimony made. Afahone vs. Bryant, 294. 


. Will, contract for valuable consideration to leave legacy by, binding on 


representative. Vapier vs. Trimmier, administrator, 300. 


. Producer to deliver definite quantity of charcoal each day for seven 


II. 


months, which consumer was to receive at the pits “in the basket,”’ and 
haul to the furnace, where it was to be measured and credited to pro- 
ducers, at six cents per bushel, on their account for cash advances, it 
was right of producers to draw coal from pits at rate requisite to make 
stipulated delivery daily; loss resulting from consumer’s failing to re- 
ceive and haul away at same rate, fell on him. Hence, so long as 
cash advanced exceeded value of coal drawn from pits, producer had 
no right to abandon contract or to sue for breach. Denman & Bice 
vs. Cherokee Iron Co., 319. 


Contractors for building of railroad were to be paid ninety per cent. of 
each monthly estimate in certain bonds to be taken at eighty cents on 
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the dollar, and ten per cent. retained until completion of contract; 
provided not more than $25,000 oo in bonds at par should be retained 
as security. If contractors fail to execute contract, this amount to be 
forfeited. For completion of work in time and manner specified, con- 
tractors to be paid $475,000 00 in bonds, less previous payments: He/d, 
that the contract price of the work was $475,000 00 in bonds; not the 
aggregate amount ef the estimates, either in cash or in bonds at the 
agreed rate. Sav. & Char. R. R. Co. vs. Callahan et al., 331. 


. The estimates and agreed rate at which bonds advanced were to be 
counted, were intended for use in temporary monthly settlements only. 
lid. 

. Stipulation for retaining ten per cent. was in the nature of a penalty. 
Time was not so clearly of essence of contract as to require forfeiture. 
lbid. 


. Promise to pay in currency by future day, sum equal to the value of 
given amount of currency at date of promise, is to be discharged, after 
maturity, with no less currency than at maturity. Debtor only entitled 
to appreciation to expiration of credit. Whitaker vs. Dye, 380. 

. Where a party dies pending suit, and a new party, not the legal repre- 
sentative, takes his place by consent, on express condition, entered of 
record, that his opponent shall lose no right thereby, the same evi- 
dence will be admissible as if the legal representative had been made 
a party. Power et al. vs. Sav., S. & S. R. R. Co., 971. 

. Trade, contract not to carry on within limits of certain town, enforced. 
Ellis & Palmer vs. Fones & Co., 504. 

. Contract as follows: “ We, the undersigned, promise to pay the amount 
set opposite our several names, to be applied to the completion of the 
house of worship of the First Presbyterian Church in Savannah, in 
four equal payments, etc., interest to run from first of July next,” is a 
promise to pay the church, and is supported by the consideration of 
mutual promises, and by the fact that the church entered upon the 
work of completing the building. Wilson vs.. First Presbyterian 
Church, 554. 

. Unless so stipulated, removal of subscriber will not bar recovery, nor 
will it operate as notice of withdrawal of subscription. did. 

. That treasurer of church indulged one subscriber, and took note there- 
for, without interest, not discharge others. /dzd. 

. Note with security, given by agent for moneys collected, to prevent pros- 
ecution for breach of trust, not collectible. Aditer, if given solely for 
purpose of securing debt. Godwin et al. vs. Crowell, 566. 


. Executive warrant on treasurer is not a contract; it is a license or power 
and is revocable before payment. Fletcher, ex’r, vs. Renfroe, treas- 
urer, 674. 


CORPORATIONS. 

1. Execution against stockholder under section 3371 ef seg., of Code, in 
June, 1869, prevents bar of statute of limitations of 1869, though no 
levy was made until June, 1870. Stone et al., ex’rs, vs. Davidson, 
assignee, 179. 

2. Notice by publication under section 3371, need not appear of record ; 
nor that president furnished certificate, and number of shares owned 
by each as required by section 3373. If these facts do not exist, and 
the fi. fa. is for too much, or is otherwise illegal, remedy is by ille- 
gality. bid. 

3. Equity will compel payment of sufficient per cent. of unpaid stock to 
meet debts. Dal. & Morg. R. R. Co. vs. McDaniel et al., 194. 
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4. Remedy in equity more proper than mandamus under facts of this case. 
bid. 


5. Capital stock subscribed, suit to collect, evidence of value of that stock or 
of any other, irrelevant. South Ga. & Fla. R. R. Co.vs. Ayres, 230. 

6. Not necessary to show that certificate of stock has been tendered, or that 
corporation has received stock authorized, or, in absence of plea in 
abatement, that corporation has been organized and is still alive. /did. 

. Railroad which corporation was chartered to construct, sold to other 
company, unpaid stock subscription cannot be collected from the 
stockholders not consenting to sale. did. 

. Calls for subscription must be clearly proved, and recovery should be 
limited to aggregate amount of calls not met. did. 

. Assignment of bank executed by officers after term had expired, under 
authority from stockholders granted before, valid, the charter provid- 
ing that if election did not take place on proper day, the corporation 
should not be deemed dissolved, and no election having taken place. 
President and cashier were officers de facto if not de jure. Milliken 
us. Steiner, 251. 

. Assignment by bank, section 1494 of Code providing how to set aside 
at instance of creditors, applies only to case where there has been 
voluntary surrender of charter. zd. 

. Bona fide purchaser of railroad stock protected. Stinson vs. Thorn- 
ton, adm’ r, 377. 

. Judgment of stockholder against company set off in equity against suit 
under individual liability clause. Boyd & Son vs. Hall et al., 563. 

. Fraud, such judgment may be attacked for, but facts must be averred 
and proved. did. 

4. Recovery of entire debt may be out of one, provided it does not exceed 
defendant’s proportion, the charter providing that “stockholders shall 
be liable 470 rata for the debts of said company to the amount of the 
stock they respectively hold.” did. 


COSTS. 


1. Fund to be distributed, costs of officers of court and commissions of re- 
ceiver first paid. Loudon, assignee, vs. Blandford & Garrard et al., 
150. 

2. Fees of counsel not included under terms, costs and expenses. a/l, 
adm’ x, et al., vs. Vason, trustee, et al., 264. 

3. Judgment refusing new trial reversed, plaintiff in error entitled to judg- 
ment for costs incurred in supreme court. This right is not affected by 
instructions that new trial be refused if defendant consents to certain 
terms. Zurner vs. Carroll, 456. 


CRIMINAL LAW. 


1. Burglary; only evidence against prisoner, that he was seen to pass by 
house some hours before offense was committed, and that several 
months thereafter goods stolen were found in his possession, suffi- 
ciently answered by proof of good character and by testimony of un- 
impeached witness that goods were left with prisoner in pawn for 
money, the latter having given substantially same account of posses- 
sion. P&illips vs. State, 28. 


2. Rape; fact that infant was under ten years of age conclusive that act 
was forcible. Gosha vs. State, 76. 


3. Venue of crime must be established beyond all reasonable doubt. did. 
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. Confessions corroborated by strong circumstantial evidence will author- 
ize conviction. Crowder vs. State, 44. 


. Jury, error to charge that they are, in no sense, judges of the law. Had- 
ersham vs. State, 61. 

. Escape from custody, on trial for aiding to, fact and legality of custody 
are for the jury; court should acquaint jury with rules distinguishing 
legal from illegal custody. bid. 

. Error to charge that custody was legal if state’s evidence be true, or that 
verdict of guilty must be returned if jury believe evidence for state. Jéid. 


. Custody by private person after legal arrest without warrant, becomes 
illegal if protracted for unreasonable time. 07d. 

. Cruel treatment by captor considered to illustrate purpose of arrest and 
bona fides of custody. bid. 

. Custody voluntarily assumed by private person without warrant, may be 
lawfully terminated with his consent, especially if prisoner be innocent. 
Ibid. 

. Violation of lawful custody, to render criminal, legality need not be 
positively known to offender. did. 

. Actual guilt of prisoner not indispensable to legality of custody, and 
therefore his conviction is not pre-requisite to convicting another of 
assisting him to escape. Jdid. 

. Testimony clear that defendant was guilty of more than bare assault, not 
such error to refuse to charge that jury may find him guilty only of 
assault, as to require new trial. Felton vs. State, 84. 

. Receiving stolen goods, indictment for under section 4488 of Code, 
should allege trial and conviction of principal thief; if facts will not 
warrant this, then indictment should be under section 4489. ordan, 
alias Steger, vs. State, 92. 

. Accessory in receiving stolen goods when principal thief is only charged 
with simple larceny, indictment for burglary against principal inad- 
missible. did. 

. Indictment should specify particular offense of which principal was con- 
victed. did. 

. Murder, trial for, court should not charge as to voluntary manslaughter, 
if there be no evidence thereof; a/iter, if there be the slightest evi- 
dence on which to base such defense. Wynne, jr., vs. State, 11}. 

. Attention of jury may be called by court to physical facts, such as the 
appearance of the pistol and cartridges, etc. did. 

. Pistol, though fired off after rencontre, accompanied by proof of its con- 
dition after close of fight, admissible; but no experiment by firing, or 
otherwise, if made without defendant’s consent, and after homicide, 
should be admitted. did. 

. Exact condition of pistol and cartridges at close of fight may be shown; 
and experts may testify what such condition indicated, the jury to 
draw their own conclusion therefrom. /ézd. 

. Flight of accused and all the circumstances attending his arrest, admis- 
sible. bid. 

. If M. forge the name of P. to a letter, by which money in hands of P’s 
bailee at Thomasville is sent to Augusta, and M., personating one C., 
to whom he has directed the money to be sent, takes it from the ex- 
press office and appropriates it, M. is guilty of forgery under section 
4451 of Code. Mitchell vs. State, 171. 

3. Such facts sustain allegation that M’s intent was to defraud P., though 
latter recovered the money from the express company. did. 
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. The forgery was complete when the letter removed P’s money from the 

depository he chose for it. Jdid. 

. Nor is M. less guilty of forgery because he also committed the crime of 

personating another. J 467d. 

. Nor is his intent to defraud P. lessened by the fact that he also de- 

frauded the express company. Jé2d. 

. Dying declarations, sayings apparently in articulo mortis should be 

admitted, and question as to whether made in presence of death left 

to jury. Fackson vs. State, 275. 

. Burglary, verdict of guilty contrary to evidence in this case. Accom- 

plice testimony, what is corroboration of, touched upon. Batley et al. 

us. State, 714. 

. Premeditated attack with pistol, libel, six months before, however severe 

and excoriating, cannpt justify. Ransone vs. Christian, 351. 

. Newly discovered evidence that a witness will swear that she heard 

another admit committing the crime with which defendant was 

charged, not authorize new trial. <Astaway us. State, 763. 

. Extortion, public officers only can be convicted of. White vs. State, 585. 

. Extortion, for officer having in hands warrant for assault and battery, to 

receive money voluntarily offered by defendant, is not, if money is re- 

ceived for purpose of settling case, and not for officer’s use. did. 

. That officer said the warrant was for assault and battery may be proved 

as part of res geste without producing warrant. did. 

. Extortion, guilty intention of officer, his experience and acquaintance 

with his duties may be shown. did. 

. Leading question to witness introduced by state, court may propound. 

Lbid. 

. Charge that “‘ under the evidence for the defense, he is guilty,” error. /ézd. 

. Charge that “if you disbelieve all the evidence for the state, and be- 

lieve every word of evidence for the defense, I charge you the pris- 

oner is guilty, but of course you can look toall the evidence and make 

up your verdict on it,” error. did. 

. Identity of defendant and intent with which he acts, questions for jury. 

Dunn vs. State, gor. Young vs. State, 403. 

. Offense charged clearly proved, not error of which defendant can com- 

plain for court to instruct jury that they must tind verdict of guilty or 

not guilty, although, under indictment, verdict for lesser offense could 

be returned. Ward vs. State, go8. 

. Stabbing, under indictment for, it might be competent to convict of as- 

sault, or of assault and battery, or of an attempt to stab. Jézd. 

. Stabbing, to constitute, knife need only penetrate skin and draw blood. 

Lbid. 

. Stabbing, opprobious words will not justify. did. 

. Insanity, unless presumption to contrary is overcome by evidence, ac- 

quittal cannot be had on ground of. Carter vs. State, 463. 

. Question propounded by prosecution subsequently withdrawn, refusal of 
court to allow answer to be recorded, not such abuse of discretion as 

_ to require new trial. did. 

. Burglary, that defendant broke and entered Savannah theatre, without 

allegation that valuable goods were stored therein, not sufficient. Lee 

us. State, 477. 

. Jury, counsel may present their view of the law to, subject to charge. 

Warmock vs. State, 503. See Ransone vs. Christian, 351. 





47. 


48. 
49. 


50. 


51. 


52. 


53: 
54. 


55- 


56. 


57: 


58. 
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Burglary, evidence sufficient to convict in this case. Mallory vs. State, 
545: 

Punishment, discretion of court as to, not interfered with. ézd. 

Assault with intent to murder with pocket knife, that indictment did not 
allege use made of weapon, not good in arrest. Ash vs. State, 58}. 

After charging what would reduce murder to manslaughter, not error to 
add that in all cases of voluntary manslaughter there must be some 
actual assault upon the person killing, etc. dz. 

Nolle prosequi is termination of case with all recognizances and inci- 
dents of that prosecution. Lamp vs. Smith, gov., 589. 

Selling spirituous liquor to minor without having obtained consent of 
parent, is burden of showing that retailer failed to obtain such consent 
on state? Quere. idling vs. State, 6or. 

Sufficient proof in this case of absence of authority of parent. dz. 
Forged paper, to complete offense of uttering, it must not only be pub- 
lished as true, but also with intent to injure. Stephens vs. State, 604. 
Open use of stolen property and truthful answer as to how some of it 
was disposed of, construction of such conduct should be submitted to 

jury. Minor vs. State, 630. 

Corpus delicti less fully established than might be expected, new trial 
more readily granted for error in charge. bid. 

Separation of juror from jury, ground of new trial, unless no communi- 
cation with any one on subject of trial be shown. Daniel, alias Neal 
us. State, 653. 

Burglary in the night, evidence sufficient to convict in this case. S2//- 
ingslea vs. State, 686. 


DAMAGES. 


I. 


Defective quality of goods sold pleaded, abatement of purchase money 
should be equal to difference between agreed price and actual value,. 
and this whether purchasers lost anything or not. Atkins & Co. vs. 
Cobbs, 86. 


. Where bill claims proceeds of goods sold in Confederate transaction, 


error to decree for value of goods in United States currency at time 
when they ought to have been accounted for, instead of value of pro- 
ceeds of fair sale when they ought to have been sold. Ayers vs. Daly, 
119. 


. Malicious suit by distress warrant, action for, damage accruing after 


commencement of suit not recoverable. Sturgis & Berry vs. Frost, 
188. 


. Estimate of damages in such cases. did. 
. Expense of having stock exempted under homestead laws, not recov- 


erable. Jézd. 


¢ 
. Bonds, measure of recovery for default in making payment in, is actual 


value of same when they ought to have been delivered, with interest 
thereon. Sav. & Char. R. R. Co. vs. Callahan et al., 331. 


. Nominal damages mean an amount sufficient to cover and carry costs; 


court should so charge where any view of facts would justify. Ransone 
us. Christian, 351. 


. Libel, declaration for alleged no special damages, and none proven, 


court should, on request, charge that no recovery can be had therefor. 
Ibid. 


. Damages for libel not mitigated because punishable on criminal side 


of court, if no prosecution therefor be shown. did. 
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10. Zorts, though requested, court need not go into elaborate explanation of 
different species of damages allowed therein. A distinct application 
of controlling principles to the facts of the particular case is what 
they need. did. 


11. Set-off, personal injuries sustained from an assault by plaintiff may be 
against damages. did. 

12. Liability of sheriff for failure to levy is injury sustained by plaintiff. He 
may, therefore, show that property did not belong to defendant. 
Cowart, sheriff, vs. Dunbar & Company et al., 417. 

13. Recoupment of damages, jury may consider shortcomings of plaintiff 
and defendant respectively, and make verdict accordingly. H7z// vs. 
Sibley, 531. 

14. Neglect to levy and sell.at proper time by which plaintiff is compelled 
to defend bill for injunction, recovery against sheriff should cover ex- 
pense of employing counsel, depreciation of property, etc. Hunter, 
sheriff, vs. Phillips, 634. 


DEBTOR AND CREDITOR. 

1. Payments to third person for creditor operates as satisfaction when. 
Holland et al., admr’s, vs. Tyus et al., 36. 

2. Creditor without lien, or title, or judgment, has not, as general rule, 
right to invoke injunction and receiver to prevent assignment of debt- 
or’s goods, or to deprive debtor or assignee of possession. Yohnson 
& Smith et al. vs. Farnum et al., 144. See Tufts vs. Little, adm’r, 
139; Mayer & Co. et al. vs. Wood, March & Co. et al., 427; 
Crawford, ex’r, us. Spurling, 611. 

. Assignment for equal benefit of all creditors violates neither law nor 
public policy. fillers vs. Kernaghan et al., 155. 

. Assets having been attached here by garnishment, after execution of as- 
signment in South Carolina and notice to garnishee, judgment applying 
pro rata share to claims quite as favorable as law warrants. dd. 

. Assets not held here until Georgia creditors are paid in full. dzd. 

. Assignment by bank, sections 1494 providing how set aside at instance 
of creditors, applies only to case where there has been voluntary sur- 
render of charter. JAZt/liken vs. Steiner, 251. 

. Insolvent cannot make voluntary conveyance; nor does it matter with 
what intent deed was made. Primrose vs. Browning, 369. 

8. Accommodation indorser becomes debtor from time he indorses, and 
not from maturity of note. did. 


DEED. 

1. Conveyance for use of P., the children she now has, and those she may 
thereafter have, etc., while the Aadendum clause states tenure to be for 
P., her heirs and assigns; P. takes joint interest with children, and not 
fee simple. Lee et al. vs. Tucker et al., 9. 

2. Marriage settlement; that property, with increase, shall inure to benefit 
of wife and such child or children begotten by the husband, creates 
tenancy in common between wife and children. Carswell, executor, 
vs. Schley et al., ror. 

3. Subsequently apparently conflicting provisions to the effect that if the 
husband should die before the wife, the property, with the increase of 
the negroes, should vest in the wife in fee simple. That if the wife 
should die with or without issue, it should vest in the husband during 
his life, at his death one-half to be disposed of in such manner as he 
may think proper by last will and testament, or otherwise, to his heirs, 
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etc., the other half to be subject to disposition by the wife by last will 
and testament, or to go to her heirs, construed as being subject to the 
rights of children referred to above, should any be born. did. 

. At the death of the wife, there being two children, her third passed to 
the husband, one-half by survivorship and the other half as her heir- 
at-law. did. 

. The provision as to use of profits by husband referred only to time when 
wife was in life; at her death, he and the children became tenants in 
common in corpus and profits. did. 

. Witnesses to unrecorded deed, one dead and the other states that he 
does not recollect contents, the instrument being lost, parol evidence 
admissible. Graham vs. Campbell et al., 258. 

. Power authorizing agent to dispose of several tracts, recorded with deed 
to one, and subsequently lost; record admissible upon trial of title to 
other tract, to show existence of power. Jéid. 

. Sheriff’s deed inadmissible without 7. fa. Clarke & Wilson vs. Tra- 
wick, 759. See Irby vs. Gardner, 643. 

. Color of title, sheriff’s deed inadmissible as, unless on case made it is 
relevant as such. Jdid. 

. Parol, contents and character of deeds alleged to be fraudulent, not 
shown by without accounting for absence of instruments themselves. 
Primrose vs. Browning, 769. 

. Parol, real consideration of deed shown by. Jéid. 

. Instrument in form a deed of gift and well attested as such, but not 
legally attested as will, should, if doubtful in its terms as to time of 
vesting estate, be classed as a deed. Diésmukes, administrator, vs. 
Parrott, 51}. 


13. Sheriff’s deed, duly recorded, admitted without justice court f#. fa. 
under which sale was made, date of sale being in 1855 and f. fa. 
having been lost. Jréy vs. Gardner, 643. 


14. Whether deed covered premises in dispute was for jury. dzd. 


DISTRESS WARRANT. See Landlord and Tenant, 1, 3, 5-9; 11. 
DOMICIL. See Venue, 2. 


EJECTMENT. 

1. Count for mesne profits is such an action for money as process of gar- 
nishment may issue thereon. Walker vs. Zorn, 35. 

2. Order granting leave to administrator to sell land obtained on published 
notice required by section 2559 of Code, not conclusive of there being 
debts outstanding, in ejectment by administrator vs. heir. A/iter, if ob- 
tained upon personal notice. Davis, adm’r, vs. Howard, 430. 

3. Executor, to recover in ejectment, must introduce will and not letters 
testamentary only. Mays, ex’r, et al., us. Killen, 527. 


ELECTION. See Practicein Superior, City and County Courts, 23. 


EMBLEMENTS. See £Zguity, 22. 
EQUITY. 


1. Doubtful construction of marriage settlement involved, defendants hav- 
ing remotely possible interest properly made parties. Carswell, ex’r, 
us. Schley et al., rol. 


VOL, LVI. 47. 
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2. Account, bill for, not turned by amendment into action for breach of 
warranty of goods sold by defendant to complainant in an accounting 
which took place; more especially if an action on warranty would 
have been barred. Ayres vs. Daly, 119, 

. Master, bill cannot be amended before. Zézd. 

. Bill claims proceeds of goods sold in a transaction when Confederate 
money was current, error to decree for value of goods in United States 
currency at time when they ought to have been accounted for, instead 
of proceeds of fair sale when they ought to have been sold. /ézd. 

. Right to rescission for fraud must be claimed before equity will treat 
sale as rescinded. ohnson & Smith et al., vs. Farnum et al., 144. 

. Consent decree, after full execution and many years of acquiescence, 
not disturbed. Freeman et al. vs.. Craver, adm’r, et al., 161. 

. Parties, wife and children unnecessary to bill to make income of trust 
created for benefit of mature man, liable to his debts, he being alone 
interested therein. Bazlie & Bro. vs. McWhorter et al.. 183. 

. Corporations, equity will compel payment of sufficient per cent. of un- 
paid stock to meet debts. Dal. & Morg. R. R. Co. vs. McDaniel et 
al., 191. 

. Mandamus not most appropriate remedy under facts of case. bid. 

. Service of bill by private person with affidavit verifying same, valid. 
Ibid. 

. Dismiss bill, too late to move to after demurrer overruled, answer filed, 
and report of auditor in and excepted to. bid. 

. Review, bill of sustained, where whole scope of original bill was to 
charge defendants against whom no decree passed, and when defend- 
ant decreed against was not within purview of relief contemplated. 
Bennett vs. Brown, 216. 

. Review, whilst irregularities constitute no ground of, yet glaring defects 
will be regarded. Jdzd. 

. Law, equitable defense, not bound to set up at, when. Radcliffe & 
Lamb vs. Varner & Ellington, 222. 

. Pleadings cannot be dispensed with by consent. Cent. Bank of Ga. 
et al. vs. Fohnson & Smith et al., 225. 

. Bill filed by debtor as trustee for children, to enjoin creditors, and fund 
is brought into court for distribution, counsel for trustee not entitled to 
fees out of generalfund. all, adm’ x, et al., vs. Vason, trustee, et al., 
264. F 

. Fees of counsel not included under terms costs and expenses. dz. 

. Expenses do include funds for carrying on planting interest by receiver, 
commissions of such officer, etc. /bzd. 

. Lien for provisions furnished foreclosed and levied, but defeated by ap- 
pointment of receiver, who takes possession of crop and uses same in 
planting, paid out of fund. did. 

RKéceiver is competent witness to prove his account, and vouchers need 
nv. be produced unless called for. dzd. 

Master or auditor, matters passed on by, not opened unless regularly 
excepted to. did. 

. That defendant became purchaser of property at sheriff’s sale, at less 
than value, under agreement to reconvey on being reimbursed, and 
that he has been repaid, makes case for equitable relief. Burnett vs. 
Vandiver, 302. 

. That done which ought to have been done, equity considers. So. Life 
Ins. Co. vs. Kempton, adm’ r, 339. 
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. Interpleader, bill of must be filed before judgment at law against the 


stakeholder. Brown, adm’r, vs. Wilson et al., 534. 


. Case made by bill must be substantiated by testimony. If evidence 


make case other than that, no recovery had. Rakestraw et al. vs. 
Brogdon, 549. 


. Affidavit to bill, in attesting notary need not use seal. Chappell vs. Boyd 


et al., 578. 


. Party collaterally interested brought in as defendant, and he prays equity 


in his behalf, decree should settle his rights as well as those of other 
defendants. Grimes et al. vs. Little, trustee, et al., 649. 


. Rescission decreed by jury on ground that defendant was induced to 


exchange for complainant’s land, which was situated in Florida, by 
the false and fraudulent representations of the latter, verdict not inter- 
fered with. Bryan vs. Suggs, 679. 


. Bill alleged sale of lands and taking of notes for purchase money; that 


complainant was induced by fraud to enter credit on notes for which 
he received no consideration; that defendants had combined to defeat 
payment of balance due; prayer that credit be corrected and land sold 
to pay balance: Error to require complainant to elect whether he 
would proceed for purchase money or for recovery of land. Davis, 
ex’r, us. Clark et al., 681. 


ESTATES. 


Forfeiture by breach of condition subsequent, estate not revested in grant- 
or until after entry or action brought by him or his heirs. Zdmonson 
vs. Leach, trustee, g6!. 


See Deeds, 1-5. 


ESTOPPEL. See State, 3. 


EVIDENCE. 


I. 


2. 


Written contract cannot be changed Ly parol. Sims vs. Crawford; ex- 
ecutor, 31. 

For sale to illustrate value, medium of payment, as well as price, should 
be regarded. Yalue of uncurrent funds at time and place of transac- 
tion material. Atkins & Co. vs. Cobbs, 86. 


. Partial failure of consideration on account of defective quality of goods 


pleaded, not competent to prove, in general terms, that purchasers sold 
large quantity of goods for uncurrent funds, and that funds became 
total loss. bid. 


. Exclusion of reasonable doubt as held requisite in some civil cases, 


means no more than that jury must be clearly satisfied. Schnell, trus- 
tee, et al., vs. Toomer, adm’r, et al., 168. 


. Where it does not appear that party holds back evidence within his pow- 


er, non-production of more full evidence raises no presumption against 
him. did. 


. Plea, none to which testimony can apply, evidence inadmissible. Shealy 


vs. Toole, 210. 


. Affidavit in reference to loss or destruction of instrument, admissible as 


preliminary to introduction of secondary evidence. South Geo. & 
Fla. R. R. Co, vs. Ayres, 230. 


. Subscription to stock, suit by corporation to collect, evidence of value 


of that or of any other stock is irrelevant. did. 


9. Dying declarations, whether statements were, left to jury. Fackson vs. 


State, 235. 
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10. Unrecorded deed, one subscribing witness dead, other not recollecting 
contents, and deed lost, parol evidence admissible. Graham vs. 
Campbell et al., 258. 

11. Power authorizing disposition of several tracts recorded with deed to 
one and lost, record admissible upon trial of issue as to title to other 
tract, to show power once in existence. bid. 


. Secondary evidence, proof preliminary to introduction of for court, yet 
all the evidence admitted is for consideration of jury. bid. 


. Presumption, none, that railroad has authorized local agent to hinder 
access by counsel of plaintiff to adverse witness inits employ. Marsh 
vs. South Carolina R.-R. Co., 274. 


. Report of spectator immediately after homicide, as to cause thereof, not 
admissible as part of ves geste. bid. 


. Judgment attacked by bill on ground of what took place at term when 
rendered, transaction at subsequent term irrelevant. Azsley & Co. vs. 
Glendenning, adm’r, 286. 

. Verdict is compounded of evidence, law and logic. Jury not obliged to 
stop precisely where evidence becomes silent, but from facts proven, 
or from absence of counter-evidence, may infer existence of other 
facts. Mahone vs. Bryant, 294. 


. Tax returns, evidence to charge guardian and sureties in suit on bond. 
Dupont vs. Mayo et al., 304. 


. Affidavit for distress warrant alleges $1,232 50 due, no such variance as 
requires non-suit for evidence to show contract to deliver cotton worth 
that amount. Renew vs. Redding, assignee, 311. 


. Sheriff’s deed inadmissible without 7. fa. Clarke & Wilson vs. Tra- 
wick, 359. See Irby vs. Gardner, 643. 


. Color of title, sheriff’s deed inadmissible as unless, on case made, it is 
relevant as such. did. 


. Parol evidence of contents and character of deeds inadmissible without 
accounting for absence of instruments themselves. Primrose vs. 
Browning, 369. 

. Parol, true consideration of deed shown by. bid. 


. Memorandum on account and application for mechanic’s lien, not re- 
corded, and no evidence as to who put it there, inadmissible to show 
when work was completed. Lawson, adm’r, vs. Coates, 779. 


. Extortion, on charge for, competent to show that officer said warrant 
was for assault and battery as part of res geste, without producing 
warrant. White vs. State, 385. 


. Extortion, to throw light on guilty intention, officer’s experience and 
acquaintance with his duties may be shown by proof that he had fre- 
quently been sent to make arrests, although it was alleged that he was 
a special constable. bid. 

. Traverse of garnishee’s answer by claimant forms issue between plain- 
tiff and claimant, garnishee is no party to issue, and his declarations 
are therefore inadmissible. Phillips vs. Thurber & Co., 793." 

. Insane at time of commission of offense, whether defendant was ques- 
tion in issue, incompetent to ask physician whether certain domestic 
troubles constituted sufficient cause to produce insanity. .Carter vs. 
State, 463. 

. Hearsay evidence is inadmissible. /dzd. 


. Bill of particulars charges defendant with gross amounts, nevertheless 
competent to prove various items composing same. Alexanders vs. 
State, 478. 
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30. Evidence itself irrelevant may be nevertheless so interwoven with rele- 
vant testimony as to require its.admission in elucidation of latter. /bzd. 

31. Correspondtnce, portion of introduced by defendant to establish fact ; 
balance admissible at instance of plaintiff to rebut. A/Zoore vs. Hawks, 
J557- 

32. Issue being who purchased assets of firm and agreed to pay debts, a 
writing signed by defendants showing that they claimed some of the 
assets, etc., is relevant. Law & Co. vs. McBride, 568. 

33. “Idea” of parties in making contract inadmissible. Bryson vs. Chis- 
holm, 596. 

34. Claim affidavit and bond, purporting to be executed in foreign state be- 
fore notary, not received by levying officer without authentication. 
Charles vs. Foster, 612. 

35. Seal of notary is not authentication; nor is certificate and seal of clerk 
of court of record, without further certificate from judge, etc. did. 

36. Trustee, note by, declared on as such, admissible without further proof. 
Gaudy, trustee, vs. Babbitt et al., adm’rs, 640. 


EXECUTIONS. 

1. Amended, execution may be to establish conformity in record. As be- 
tween parties, amendment relates back to original date. Saffold vs. 
Wade, ex’r, 174. 

2. Amend, after order to, new /. fa. need not be issued. dzd. 

3. Diligence in searching for execution from superior court traced into 
sheriff’s office, and not there to be found, requires search in clerk’s 
office. Clarke & Wilson vs. Trawick, 359. 


4. Credit on fi. fa.. failure to enter, no ground to enjoin levy and sale. 
Brown, adm’r, vs. Wilson et al., 5.34. 


EXECUTIVE WARRANT. See State, 5-7. 
FACTORS. See Lien, 7, 8, 10, 11. 
FRANCHISE. See Warranty, 2, 2. 


GARNISHMENT. 
1. Count for mesne profits in ejectment is such an action for money as gar- 
nishment may issue thereon. Walker vs. Zorn, 35. 

. Plea alleging pendency of garnishment without stating in whose favor 
or for what amount, demurrable. Shealy vs. Toole, 210. 

. Pendency of garnishment not good plea in bar; but it affords ground 
for moulding judgment. Jéid. 

. Garnishee submits to answer out of county of residence, neither the de- 
fendant nor the claimant of the fund can object by plea to jurisdiction. 
Phillips vs. Thurber & Company, 393. 

. Traverse filed by claimant forms issue between plaintiff and claimant; 
garnishee is no party thereto, and his declarations are, therefore, inad- 
missible. Jdzd. 

. Bond of claimant conditioned to pay to plaintiff the judgment which he 
may recover, is in substantial compliance with statute. Judgment may 
be entered thereon instanter. zd. 


GOVERNOR. See State, 2, 2, 5, 6. 
GUARANTY. See Principal and Security, 1. 
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GUARDIAN AND WARD. ‘ 

1. Private contract with guardian for purchase of ward’s property for stipu- 
lated price, at future sale under leave from ordinary, contrary to public 
policy. Downing et al. vs. Peabody, adm’r, go. : 

2. Money advanced to guardian upon such contract, cannot, as against 
ward, be treated as payment to succeeding guardian, on legal public 
sale made to persons who advanced money, even though such guardian 
so consented at time deed was made. did. 

. It makes no difference that second guardian was surety on bond of first, 
and was also his business partner; that the money advanced came into 
the business so as to create a debt against the firm, which survived 
against second guardian, etc. did. 

. Administrator of ward is entitled to maintain bill against second guard- 
ian and purchasers to compel actual payment of purchase money. 
L bid. 

. Surety can only obtain discharge from guardian’s bond by petition and 
process as required by section 4114 of Code. Dupont vs. Mayo et al., 
304. 

. Order of discharge, based on no such proceeding, but simply accepting 
new bond, and declaring former surety discharged, void. /é%d. 

. Tax returns by guardian are evidence of assets to charge him and secu- 
rities. did. 

. Guardian chargeable with more assets than amount of bond, credits to 
which he is entitled applied to excess till exhausted. /dzd. 

. Loan funds to solvent persons, prior to Code guardian had authority to; 
and after act of April 18th, 1863, he could receive Confederate in- 
terest-bearing notes in payment thereof. Zarpley et al. vs. McWhorter, 
guardian, 410. 

. Agent to act for him during his absence in Confederate army, under act 
of December 11th, 1862, guardian had authority to appoint. Jé7d. 

. Payment of notes belonging to ward, parties to knowing fact, and that 
title was in absent guardian, legal possession of notes alone not con- 
clusive evidence of agency of holder of them to accept such payment. 
Lbid. 

. Witness, guardian competent on issue between him and heirs-at-law 
touching administration of deceased ward’s estate, who was a lunatic, 
the heirs being in life and witnesses did. 


HOMESTEAD. 

1. Waiver by mortgagor, for himself and family, of right to homestead, 
binding. Simmons vs. Anderson, 53. 

. Act of February 27th, 1874, applies to debts made prior to its passage. 
Harris vs. Glenn et al., 94. 

. Exemption is but a privilege dependent upon the will of the state. ézd> 

. Exemption relied on as defense to mortgage, should it not be set up 
against foreclosure? did. 

. After foreclosure, and after repeal of law allowing exemption, too late 
to assert exemption. did. 

. Mortgage for purchase money on land, no part disencumbered so long 
as any portion of purchase money remains unpaid. did. 

7. Land sold, pending application, subject to homestead right; homestead 
subsequently set apart, subject to sale at instance of other creditor, 
under judgment on debt antedating constitution of 1868. Clarke & 
Wilson vs. Trawick, 359. 
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. Application alleging that petitioner is head of family consisting of indi- 
gent daughter and her children, not dismissed on general demurrer. 
Blackwell vs. Broughton et al., 390. 

. Issue is whether such daughter and children were, in good faith, mem- 
bers of applicant’s family. /dzd. 

. Second or supplemental homestead, ordinary has no jurisdiction to set 
apart. Woods, ord’y, vs. Fones, 520. 

. First application not void because applicant did not allege that he was 
the head of a family, where it shows on its face that it was made for 
the use and benefit of his family, and when the same creditor objected 
on other grounds, but not on this. dzd. 

. Ordinary’s approval construed as applying to application and not to ob- 
jections of creditor, although the objection be set out in the record 
between the application and the approval. dzd. 

. Bankrupt system, collateral provisions in state exemption laws as to re- 
lation of husband and wife, or of parent and child, no part of. Far- 
mer vs. Taylor et al., 559. 

. Exempted property, bankrupt’s title to not affected by adjudication or 
subsequent proceedings. Jdzd. 

. Exchange of exempted personalty for property of like kind, whether 
legal or not, latter stands, as to creditors, in place of former. JZorris 
vs. Tennent, 577. 


HUSBAND AND WIFE. 


1. Part of purchase money paid and bond for title given; judgment ob- 
tained for balance and f. fa. levied on land, deed having been first 
filed in clerk’s office. Wife of vendee cannot set up right to have 
money paid by husband refunded on ground that it was hers, by claim, 
without proving insolvency of vendor. Boyd vs. Chappell, 22. 

. Wife’s property not liable for wages of overseer+hired by husband, 
where there is no evidence that credit was not given to husband per- 
sonally, etc. Wagner, guardian, vs. Robinson, 47. 

. Residence of family is legal venue of husband, and wife cannot, in ab- 
sence of husband and without his assent, change such residence so as 
tochange venue. Sindall et al., vs. Thacker & Co. et al., $1. 

. Title and possession in husband until creditor, on faith of property, 
without notice of wife’s equity, obtains judgment, lien superior to 
equity of wife resulting from fact that her money paid for land. Zim- 
mer vs. Dansby, 79. 

. Widow may recover for homicide of husband, whether act of natural or 
artificial person, or result of intention or criminal negligence. Cof- 
tingham vs. Weekes, 201. 

. Will, wife may make without consent of husband, under constitution of 
1868 and act of 1866. Urquhart vs. Chapman, 344. 

. Conveyance to husband in trust for wife and her children, born and to 
be born, creates executory trust which does not become executed 
whilst coverture subsists and children are minors. Boyd et al. vs. 
England, 598. 

. Wife, suing for herself and as next friend for children, cannot, pending 
coverture, recover the land at law from purchaser from husband as 
trustee, without bringing in trustee as a party, and without submitting 
to such terms, etc., as would entitle her toa decree in equity. dzd. 


INDICTMENT. See Criminal Law, 14-16. 
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INDORSEMENT. 
1. “For collection,” indorsement by payees, canceled by subsequent in- 
dorsement to other indorsees for value. Av¢kins & Co. vs. Cobbs, 86. 
2. Defense as full as if bill had not been negotiated, immaterial with what 
motive payees transferred, or plaintiffs acquired, title. Jdzd. 


. Note payable on its face at private banking office, not necessary to pro- 
test to charge indorser. Banks & Bro. vs. Besser, 199. 

. Note containing no negotiable words, indorsee before due takes with 
notice of defects in consideration. Cohen vs. Prater, 20}. 


. Accommodation indorser becomes debtor from time he indorses, and not 
from time note matures. Primrose vs. Browning, 369. 

. Indorsement declared upon as in full, in absence of plea authorizing, 
parol evidence inadmissible to vary legal effect. Meador vs. Dollar 
Savings Bank*et al., 605. 

7. Indorsement in blank, subsequently filled by insertion of usual terms, 
presumptive undertaking may be varied by parol. did. 

8. Note paid off by maker, no ground to enjoin action against indorser. 
Williams vs. Stewart et al., 663. 


_ INJUNCTION. 

1. Sale of mules, injunction against, violated; order directing return of 
mules, or payment into court of purchase money, or attachment for 
contempt, not interfered with. Zhweatt et al. vs. Gammell et al., 98. 

. Waste of land and use of profits by vendee enjoined at instance of ven- 
dor, and receiver appointed, where former holds under bond for titles, 
having paid no part of purchase money, and from peculiar facts there 
is danger of latter’s losing debt. TZz/fts us. Little, administrator, 139; 
Gunby vs. Thompson, 316; Chappell vs. Boyd et al., 578. 

. Creditor without lien, or title, or judgment, has not, as general rule, 
right to invoke injunction and receiver to prevent assignment of debt- 
or’s goods, or to deprive debtor or assignee of possession. Yohnson 
& Smith et al. vs. Farnum et al.,144; Mayer & Co. et al. vs. 
Wood, March & Co. et al., 427; Crawford, ex’r, vs. Spurling, 611. 

. Review, bill of filed, and there appears good cause for reversing decree, 
enforcement thereof enjoined until hearing. Bennett vs. Brown, 216. 


. Discretion of chancellor in granting injunctions and appointing receivers, 
not controlled. Lsterlund et al. vs. Dye, 284; Gunby vs. Thompson, 
316; Ellis & Palmer vs. Fones & Co., 504; Douglass et al. vs. Fitz- 
gerald ; Girardey et al. vs. Moore et al.; Gregory vs. Rawson, 526. 

. Receiver cannot be directed by chancellor, before final hearing, to sell 
portion of property and to pay to complainant amount claimed to have 
been advanced by him. did. 

. Equity based on fact that judgment to be enjoined is conclusive in 
another suit against complainant, amendment that judgment is void for 
want of jurisdiction in court which rendered it, demurrable. <Avzs/ey 
& Co. vs. Gleydenning, adm’r, 286. 

. Object to attack judgment for what took place at term when rendered, 
evidence of transaction at subsequent term irrelevant. did. 


. Property holders who have paid, whether voluntarily or by coercion, 
illegal municipal taxes in former years, have no right to set-off, by in- 
junction or otherwise, such payments against taxes of later years. 
Wayne, adm’r, et al. vs. Mayor and Ald. of Savannah, 448. 

. Discretion of chancellor in use of remedy of injunction to restrain col- 
lection of taxes upon questions involving whole system of municipal 
finance, not interfered with. did. 
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11. Land-owners not enjoined from unlawfully firing woods at undue sea- 
sons of the year to the injury of the range for cattle, where injunction 
is applied for by proprietor of cattle who rests his bill upon right of com- 
mon of pasture, but shows no right other than what might be enjoyed 
by the public in general. Harre/l vs. Hannum & Coleman, 508. 


. Legal remedies must be exhausted before equity will interfere. did. 

. Granting injunction without notice to party to be enjoined, error. ack- 
son vs. Byne, 525. 

. Trespass, refusal to restrain where defendants are able to respond in 
damages, discretion not controlled. +Sum. Mac., Graded or P. R. 
Co. vs. Aug. Land Co., 527. 

. Cause shown against granting injunction not required where there is no 
equity in bill. Brown, adm’r, vs. Wilson et al., 534. 

. Res adjudicata, matters which are cannot be urged as ground for in- 
junction. did. 


. Contingent liability to which estate is exposed, known to administrator 
and not set up at law, not serve as basis for injunction. ézd. 


. Credit on f. fa., failure to enter, not warrant injunction against levy 
and sale. did. 


. Execution levied on personalty which is subsequently seized under an- 
other 7. fa., sale under latter not enjoined. Parties left to remedies 
atlaw. L£udres et al. vs. Loyd et al., 547. 


. That magistrate will not administer law correctly, no ground for in- 
junction. did. 


. Successive claims interposed, pretended title being conveyed from one 
to the other, for purpose of delay, claimants being insolvent, and the 
first having been decided in favor of plaintiff, injunction will issue 
and receiver be appointed. Chappell vs. Boyd et al., 578. See Craw- 
ford, ex’r, us. Spurlin, 611. 

. As first claim was not decided, and application for receiver not made 
until growing crop was planted, receiver instructed to allow defendant 
a reasonable time to gather crop, etc. did. 


. Claim interposed under pauper affidavit for delay, and that by deprecia- 
tion of property there is danger of losing debt, alleged as ground for 
injunction and receiver, defendant in fi. fa. is necessary party. Craw- 
ford, ex’r, vs. Spurlin, 611. 

. Jurisdiction to decree injunction by verdict of jury, this court not com- 
mitted to position that common law court has. Toole vs. Perry, 627. 

. Attachment not enjoined at instance of person not a party thereto, un- 
less proceeding to his injury, and under circumstances that would au- 
thorize equity to interfere. Williams vs. Stewart et al., 663. 


. That note has been paid by maker no ground to enjoin suit against in- 
dorser. bid. 

. Vendor who has given bond and transferred notes for purchase money, 
first having indorsed them, has no right because of suit on indorse- 
ment, to enjoin sale of land, etc. did. 

. Mortgage fi. fa. being for purchase money and defendant having failed 
to comply with agreement as to payment, and having colluded with 
his wife, by which she filed claim for purpose of delay, and collection 
of debt rendered doubtful by waste of land, demurrer to bill contain- 
ing such allegations and praying for injunction and receiver, properly 
overruled. Worrill et al. vs. Coker, 666. 

. Discretion of chancellor in retaining receiver until final disposition of 
case, not controlled. Jdzd. 


VoL. LvI. 48. 
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INSURANCE. 


2 


. Agent of life company has no authority to contract that premium shall 
be paid in medical services. Carter vs. Cotton States Life Insurance 
Co., 237- 

. Application for insurance accepted; policy issued and placed in hands 
of agent of company for delivery to applicant upon payment of pre- 
mium, and premium was tendered, but agent refused to receive pre- 
mium or to deliver policy on account of change in health of applicant : 
Held, that the delivery of the policy to the agent of company was a de- 
livery to the applicant, and the contract was then consummated. Es- 
pecially is this true where the premium was tendered to the agent at 
the time the application was made. Southern Life Ins. Co. vs. Kemp- 
ton, adm’r, 339+ 


INTEREST AND USURY. 


2 


3 
4 


. Title made as part of usurious contract, void. ohnson & Smith vs. 
Wheelock, 33. 

. Contract usurious on face, usury need not be pleaded. Shealy vs. Toole, 
210. 

. Verdict for usury contrary to law. bid. 


. Definite sum due, interest allowed thereon. Thomson vs. Ocmulgee B. 
& L. Ass., 350. 


INTERPLEADER—BILL OF. See Zguity, 24. 


JOINT LIABILITY. See Contracts, 8, 17-18. 


JUDGMENTS. 


2 


. United States court, final judgment of conclusive as to all matters of 
practice so far as state courts are called upon to pass upon such judg- 
ment. Sindall et al. vs. Thacker & Co. et al., 512. 

. Title and possession in husband until creditor, on faith of property, with- 
out notice of wife’s equity, obtains judgment, lien superior to equity 
of wife resulting from fact that her money paid for land. Zimmer vs. 
Dansby, 79. 

. Foreclosure, judgment of is final adjudication that debt is due and that 
property is subject thereto. Harris vs. Glenn et al., 94. 

. Declaration on note by trustee, which sets forth no trust estate, judgment 
by default against trust property set aside on motion. Winslow, trustee, 
vs. O' Pry, for use, 138. 

. Where verdict is against both defendants, But finds one of them to be 
security only, judgment against “ defendant” construed as including 
both. Saffold vs. Wade, ex’r, 174. 

. Levy within time, made upon property of one defendant, entry keeps 
judgment from becoming dormant as to either. did. 


. After levy was disposed of by paying out proceeds to older fi. fas., com- 


petent to amend judgment by inserting letter “ss,” and the name of 
one of the defendants as principal, and the other as security. Ex- 
ecution might also be amended to conform to judgment. did. 


. That illegality by security on grounds which these amendments cured, 
had previously been sustained, no obstacle thereto. /éid. 

. As between parties, amendments to judgment and /. /a. to establish 
conformity in whole record, relate back to original dates. 07d. 

. After order to amend judgment and f. fa., not requisite to enter new 
judgment or to issue new f. fa. bid. 
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- Demurrer, judgment on, complete bar to second suit and to any legiti- 
mate amendment thereto. imdbro & Morgan vs. Va. & Tenn. A. 
EL. RH. Ge THs: 


. Demurrer, judgment on dismissing case, not within section 2932 of 
Code authorizing renewal. 0zd.. 


. Equitable defense, not barred by judgment at law, when. Radcliff & 
Lamb vs. Varner & Ellington, 222. 


. Nunc pro tunc judgment, to entitle party to have entered, term of court 
at which rendered must be shown. Robertson vs. Pharr, 245. 


. Nunc pro tunc judgment not entered on parol evidence alone where 
there is no entry anywhere showing disposition of case. bid. 


. Administrator not entitled to relief against because he did not know as- 
sets were deficient, or because ignorant of effect of judgment as evi- 
dence of assets. Page, adm’r, vs. Haines, adm'’r, 263. 


. Property belonging to debtor in 1855 directed to be sold, and trust debt 
to be paid from proceeds, judgment not construed to embrace rents, 
etc., of lands, nor stock, etc., none of which belonged to debtor in 
that year. Vason, trustee, vs. Ball, adm’ x, et al., 268. 


. Debt proved in bankrupt court by judgment creditor, lien otherwise 
had, waived. Heard vs. Fones, 271. 


. Justice of peace, judgment by for amount exceeding $50 00 on nine- 
teenth day from date of summons, void. eid vs. Fordan, 282. 


. Administrator, judgment against reviving judgment vs. intestate, evi- 
dence of assets. Ansley & Co. vs. Glendenning, adm'r, 286. 


. Order of discharge not recite that surety on guardian’s bond has peti- 
tioned, etc., as required by section 4114 of Code, and these facts do 
not otherwise appear, but order, on face, indicates some informal pro- 
ceeding by consent, no presumption that more was done than record 
shows. Dupont vs. Mayo et al., 304. 


. Order granting leave to administrator to sell land obtained on published 
notice required by section 2559 of Code, valid so far as authority to 
sellis concerned. Davis, adm’r, vs. Howard, 430. 


. Upon ejectment by administrator against heir, such order is not conclu- 
sive of their being debts outstanding. A/ter, if obtained on personal 
notice. bid. 


. Distribution, sale of land by executor for, discharges it from judgment 
liens against legatee whose interest was one equal undivided share. 
McDaniel vs. Edwards, 444. 


. Partner colluded with third person to defraud plaintiff, and latter recov- 
ered judgment against such third person; no ber to suit vs. firm. A/ex- 
anders vs. State, 478. 


. Suit commenced in 1856 and judgment in 1874; latter not set aside for 
clerical mistake in process, the defendant having pleaded to merits at 
first term, and his executor having also pleaded to merits. SAlalock 
vs. Tidwell, 517. 

. Reversal simply vacates judgment excepted to and is to be followed by 
new trial. Woods, ord’y, vs. Fones, 520. 


. Reversal of judgment against sheriff on money rule, on ground that 
creditor’s lien is inferior to competing order setting fund apart to 
debtor’s family as exempt, creditor may, upon new trial, attack order 
for want of jurisdiction in ordinary to grant it, that question not hay- 
ing been made on first trial. bzd. 


. Matters disposed of on plea or answer at law cannot be urged as cause 
for enjoining judgment. Brown, adm’r, vs. Wilson et al., 534. 
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. Contingent liability to which estate was exposed, known to administra- 
tor but not set up before judgment, no ground to enjoin. Jézd. 

. Dormant, judgment is not where, within seven years, a motion was made 
by defendant for relief against it, and f. fa. was ordered to proceed, 
though no entry appear thereon. Ve/son vs. Gill, 537. 

. Res adjudicata, judgment relied upon to sustain defense does not cover 
matter in controversy. Hawkins vs. Smith, trustee, 571. 

. Bona fide purchaser of land, in possession for four years, without notice 
of judgment or levy thereon, holds land discharged from lien of judg- 
ment, though it had been levied on before purchase, no further steps 
having been taken to enforce levy. Braswell vs. Plummer, 594. 

34. Purchaser with actual notice of judgment, not protected therefrom by 
four years’ possession under section 3583 of Code. He cannot be, in 
sense of that section, a doxa fide purchaser. Phillips vs. Dobbins, 617. 

35. Binding on party who had no notice, judgment is not. Payne, treas., 
us. Perkerson, sh’ ff, 672. 


JURISDICTION. 

1. Garnishee submits to answer out of county of residence, neither the de- 
fendant, nor the claimant of the fund, can object by plea to jurisdic- 
tion. Phillips vs. Thurber & Co., 393. 

. Damage laid within, jurisdiction maintained, though proof shows dam- 
age exceeding jurisdiction, when verdict is for sum within. Zy/er Cot. 
P. Co. vs. Chevalier, 494. 

. Action for turning off employee containing two gounts, first for dam- 
ages laying the amount within the jurisdiction, and second on the con- 
tract which is shown by proof to be for sum beyond jurisdiction, juris- 
diction maintained on first count. did. 

. Injunction, this court not committed to position that common law court 
has jurisdiction to decree by verdict of jury. Toole vs. Perry, 627. 

. Road commissioners’ court has no jurisdiction to punish person to whom 
portion of public road is assigned under section 621 e¢ seg. of Code, 
for neglect of duty. Patillo vs. Cutliff et al., 689. 


JURY. 

1. Error to charge that they are in no sense judges of the law. Hader- 
sham vs. State, 61. . 

2. Verdict is compounded of evidence, law and logic. Jury not obliged 
to stop precisely where testimony becomes silent, but from facts proven, 
or from absence of counter-evidence, may infer existence of other 
facts. Malone vs. Bryant, 294. 

3. List substantially complying with law, though no certificate attached to 
effect that it contained all the names in jury box, sufficient. Carter vs. 
State, 463. 

4. Competency of jurors, in trying only statutory questions can be asked in 
first instance ; after juror is pronounced competent, then evidence may 
be introduced showing incompetency. After introduction of such 
evidence, court may examine juror further. ézd. 

5. Separation of jury, known to defendant, but not brought to attention of 
court, no ground of new trial. ézd. 

6. That juror said that “ he wanted defendant’s case to come before him, 
that he would remember or recollect him,’’ not ground to set aside ver- 
dict where he swears to his impartiality. Ash vs. State, 583. 
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7. That court instructed grand jury of twenty-four to excuse ‘last man, to 
then organize and return into court to be sworn, etc., not invalidate 
bill subsequently found.. Ridling vs. State, 601. 

8. Separation of juror from jury ground for new trial, unless no communi- 
cation with any one on subject of trial be shown. Daniel, alias Neal, 
vs. State, 653. 


JUSTICE COURTS. See ¥udgments, 79. 


LANDLORD AND TENANT. 

1. If in affidavit for distress warrant, definite sum is claimed as due, time 
it became. due and terms of rent contract need not appear. Driver 
vs. Maxwell, adm’r, 11. 

. Burden of repairs is generally on landlord, but patent defects existing 
at time of renting need not be mended by him, nor by tenant. did. 

. Where rent reserved is portion of crop raised, and both parties know 
fence not to be sufficient to keep out stock, loss therefrom must fall on 
both. bid. 

. Bankruptcy of defendant, distress warrant levied before, paid out of 
proceeds of property. Loudon, assignce, vs. Blandford & Garrard 
et al., 150. 

. Replevy and await judicial termination of controversy, tenant not bound 
to, to entitle him to action for maliciously suing out distress warrant. 
Sturgis & Berry vs. Frost, 188. 

. Distress warrant is final process; after levy it is in nature of suit ter- 
minated. bid. 

. Replevy, can tenant, where warrant issues before rent is due. 07d. 

. Distress warrant, affidavit alleged indebtedness of $1,232 50, and evi- 
dence showed contract to deliver cotton worth that amount, not such 
variance as requires non-suit. Renew vs. Redding, assignee, 311. 

. Distress warrant lies for rent payable in cotton. did. 

. Zort committed by cropper in hiring servants previously employed by 
another, landlord not responsible for. Duncan vs. Anderson, 398. 

. Assignee for value of right to let farm and to collect rent, may distrain 
for same. <eaton vs. Tifts, 446. 


LEVY AND SALE. 

1. Land held under bond sold under judgment in favor of transferree of 
notes, deed having been filed by vendor; nor does fact that bond has 
been assigned and deed made by vendee to assignee, affect case. 
Scroggins us. Hoadley, 165. 

2. Though bond obligated vendor to make deed so soon as certain pay- 
ments were made and notes given, which conditions had been com- 
plied with, still land may be sold under judgment. did. 

3. Land sold, pending application, subject to homestead right; homestead 
subsequently set apart, subject to sale at instance of other creditor, un- 
der judgment on debt antedating constitution of 1868. Clarke & 
Wilson vs. Trawick, 359. 

4. Property offered for sale withdrawn on promise that defendant would 
pay f. fa.; money paid to sheriff in accordance with promise, not sub- 
ject to older execution. Carhart & Bro. vs. Grier, 38}. 

5. Liability of sheriff for failure to levy is injury thereby sustained by 
plaintiff. He may therefore show that property did not belong to de- 
fendant. Cowart vs. Dunbar & Co. et al., 417. 
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6. Estate forfeited by breach of condition subsequent, not subject to levy 
as property of grantor under judgment junior to conveyance until entry 
or action by grantor or his heirs. Edmondson vs. Leach, trustee, g61. 

. Credit on f. fa., failure to enter, no ground to enjoin levy and sale. 
Brown, adm’r, vs. Wilson et al., 434. 

. Execution levied on personalty which is subsequently seized under other 
fi. fa., equity not enjoin sale under latter. Remedy at law complete. 
Endres et al. vs. Loyd et al., 547. 

. Assignee of two judgments upon older of which there is security, must 
apply proceeds of sheriff’s sale to older, otherwise security will be 
discharged fro tanto. Simmons vs. Cates et al., 609. 

. That assignee was purchaser of property sold and paid no money, but 
considered it paid, makes no difference. did. 

. Claim affidavit and bond, purporting to be executed in foreign state 
before notary, not received by levying officer without authentication. 
Charles vs. Foster, 612. 

. Seal of notary is not authentications nor is certificate and seal of clerk 
of court of record without further certificate from judge, etc. Jézd. 


. Sheriff receiving such papers, with non-resident security on bond, srima 
fiacie liable to rule. bid. 

. In answer to rule for failure to sell sheriff cannot go behind judgment 
to excuse his delinquency. did. 

. Neglect to levy, to authorize rule against sheriff for, it must appear that 
sheriff was in contempt, and that plaintiff was injured. Hunter, sher- 
iff, us. Phillips, 634. 

. Failure to levy when directed by plaintiff, by which latter is injured, 
makes him liable to rule. did. 

. Injunction granted to arrest sale after levy was made, presumption that 
plaintiff was injured, rebutted. Rule should be kept open until final 
decree on bill forinjunction. did. 


LIBEL. 


1. Amendable by adding count for trespass on person, action for libel is 
not; especially if action for trespass be barred. Ramsone vs. Chris- 
tian, 3751. 

. Justification pleaded, defendant assumes burden of proof and is entitled 
to opening and conclusion of argument; nor is right forfeited by with- 
drawal of plea at commencement of trial and failure to renew same 
until plaintiff has made out prima facie case. bid. 

. Justification of libel charging perjury must be made out by at least one 
witness and corroborating circumstances, but such circumstances need 
not be sufficient to amount to another witness. did. 

4. Special damage not alleged, and no proof thereof, court should charge, 
on request, that no special damage can be allowed. bid. 

5. Malice need not be proven where libel charges crime, whether it be 
printed or written. /did. 

6. Though libel be punishable on criminal side of court, yet, in absence of 
evidence of prosecution therefor, damages should not be mitigated. 
Lbid. 

. Personal injuries sustained from an assault by plaintiff may be set-off 
against damages. did. 
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LIEN. 

1. Cotton delivered by debtor to agent of factors and placed on their drays 
to be carried to warehouse, lien attached at once. Burrus & Wil- 
liams vs. Kyle & Co., 24. 

. Action not being brought by plaintiffs as mechanics, but as partners and 
contractors, not entitled to recover lien as mechanics. Sav., Grif. & 
N. A. R. R. Co. vs. Grant, Alexander & Co., 68. 

. If plaintiffs were mechanics, and contracted to do work as such, entitled 
to lien. Aditer, if they were to work in capacity of contractors. did. 

. Court cannot decide whether work done under written contract was in 
capacity of mechanics. did. 

. Personalty sold and delivered, no lien in favor of vendor implied by 
law. Fohnson & Smith et al. vs. Farnum et al., 144. 

. Affidavit to foreclose lien in behalf of owner of saw-mill, must show de- 
mand when, or after, debt became due. Gilbert & Scott vs. Mar- 
shall, 148. 

. Mechanic’s lien properly recorded and sued within twelve months by 
attachment, but not re-sued after dissolution of attachment because of 
bankruptcy of defendant, in distribution of fund raised, ranks from 
date of lien. Loudon, assignee, vs. Blandford & Garrard etal., 150. 

. Crop-lien foreclosed and levied, but defeated by appointment of receiver 
who takes crop and uses it in planting, paid out of fund in receiver's 
hands. Sall, adm’ x, et al., vs. Vason, trustee, et al., 264. 

. Attorney contracts that fee shall be paid out of proceeds of suit, he has 
inchoate lien upon commencement of action, which cannot be defeated 
by dismissal by client over objection of attorney. Twiggs et al., vs. 
Chambers, 279. 

. Affidavit to foreclose crop-lien must state all facts necessary to consti- 
tute valid lien. Powell & Murphy vs. Weavers, 288. 

. Trustee has no authority to create lien for supplies with which to make 
crop. TZaylor & Co. vs. Clark et al., 309. 

. Land conveyed in 1870, vendor has no lien for purchase money; nor, 
after death of vendee, is he entitled to priority of payment out of 
assets. Fones vs. Fanes,adm’r, 325. 

«3. Memorandum on account and application for mechanic’s lien, not re- 
corded, and no evidence as to who put it there, inadmissible to show 
when work was completed. Lawson, adm’r, vs. Coates, 379- 


See Fudgments. 


LIMITATIONS—STATUTE OF. 
1. Bill not amendable into action which would have been barred if brought 
at time of proposed amendment. Ayres vs. Daly, 119. 

. Consent decree, after full execution and many years of acquiescence, 
not disturbed. Freeman et al. vs. Craver,adm’r, et al., 161. 

. Ignorance of fraud which, by use of ordinary diligence, might have 
been discovered, not prevent statute from running. There was a clue. 
Loid. 

4. Trustee barred, so are beneficiaries. Schell, trustee, et al. vs. Toomer, 
adm’ r, et al., 168. 

5. Levy within time, made upon property of one defendant, keeps judg- 
ment from becoming dormant as to either. Saffold vs. Wade, ex’r, 174. 

6. Execution against stockholder under section 3371 ef seg. of Code, in 
June, 1869, prevents bar of act of 1869, though no levy was made un- 
til June, 1870. Stone et al., ex’rs, vs. Davidson, assignee, 179. 
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7. Amendment making new case, statute runs to time when made. Xim- 
bro & Morgan vs. Va. & Tenn. A. L. R. Co., 185. 

8. Demurrer, judgment on dismissing case, not within section 2733 of 
Code authorizing renewal. did. 

g. Libel, suit for not amendable by adding count for trespass to person, 
especially if action for trespass be barred. Ramsone vs. Christian, 
S51. 

. Renewals of contracts dated prior to June 1st, 1865, not within provis- 
sions of limitation act of 1869. Garwin, ex’r, vs. Whelchel, 526. 

. Dormant, judgment is not where, within seven years, a motion was 
made by defendant for relief against it, and 7. fa. was ordered to pro- 
ceed, though no entry appear thereon. Ve/son vs. Gill, 537. 

. Bona fide purchaser of land, in possession for four years, without notice 
of judgment or levy, holds the land discharged from lien of judgment, 
though it had been levied on before his purchase, no further steps hav- 
ing been taken to enforce levy. Brasswell vs. Plummer, 594. 

. Purchaser with actual notice of judgment not protected by four years’ 
possession under section 3583 of Code. He cannot be, in sense of 
that section, a dona fide purchaser. Phillips vs. Dobbins, 617. 

. Note made and due in 1866 is within 8th section of limitation act of 
1869, and is governed by the Code. Callaway vs. West et al., 684. 

. That for a period beginning after the statute commenced running, and 
terminating before the bar attached, the note was in the hands of the 
principal maker as an attorney, under his professional engagement to 
sue it to judgment against himself and his sureties, which engagement 
he violated, no reply to plea of the statute by such principal. dz. 


LOST PAPERS—ESTABLISHMENT OF. See Practice in Superior, City, 
and County Courts, 17-19. 


MALICIOUS SUIT. See Actions, 2. 


MANDAMUS. 


1. Stockholders, to compel payment by of subscription to settle debts against 
company, remedy in equity better than mandamus against directors, 
when. Dal. & Morg. R. R. Co. vs. McDaniel et al., 191. 

2. City court refusing or neglecting to supervise and approve such a record 
of exceptions as will fairly present case for review, compelled by man- 
damus. Tyler Cot. P. Co. vs. Chevalier, 494. 

3. Chambers, mandamus absolute cannot issue at. Payne, treasurer, vs. 
Perkerson, sh’ ff, 672. 

4. Absolute mandamus cannot issue against county treasurer directing him 
to pay claim of sheriff, which is neither stated in affidavit of latter to 
be due him by county, nor to have been demanded by him from the 
treasurer or any other officer of the county. did. 

5. In face of resolution approved by governor, directing treasurer not to 
to pay executive warrant, mandamus not issue. Fletcher, ex’r, vs. 
Renfroe, treasurer, 674. 


MASTER IN CHANCERY. See Zguity, 3, 22. 


MECHANIC’S LIEN. See Lien, 2-4, 7. 
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MORTGAGE. 

1. Judgment of foreclosure is final adjudication that debt is due and that 
property is subject to pay it. Should not defense of exemption have 
been presented in answer to rule mist? Harris vs. Glenn et al., 94. 

2. After foreclosure, too late to say that debt was not due according to real 
contract of the parties, or that payments had been made which had 
not been credited. did. 

3. Title not passed by mortgage; hence rents, etc., of property are mort- 
gagor’s; nor is stock, or increase thereof, nor plantation tools, subse- 
quently bought, included within mortgage unless expressly so stipulated. 
Vason, trustee; vs. Ball, adm’ x, et al., 268. 


NEGLIGENCE. See Charge of Court, 15. 


NEGOTIABLE SECURITIES. 

1. Indorsee of note with no negotiable words, takes with notice of defects 
in consideration, though indorsed to him before due. Cohen vs. Pra- 
ter, 203. 

2. Bona fide purchaser. of railroad stock protected. Stinson vs. Thorn- 
ton, adm’r, 377. 

3. Bank certificate of deposit indicating no time of payment other than 
can be inferred from words ‘interest at rate of seven per cent. on call, 
and ten per. cent. per annum,” is due immediately, and dona fide holder 
is affected with equities existing. between parties prior to themselves. 
Meador vs. Dol. Sav: Bank et al., 605. 


NEW TRIAL. 

1. Immaterial error no ground of. Wagner, guardian, vs. Robinson, 47 ; 
Sindallet al. vs. Thacker & Co. et al., 51; Felton vs. State, 84; Re- 
new vs. Redding, assignee, 311; DeSaulles & Co. vs. Leake, 365; 
Ward vs. State, 408 ; Crump, adm’r, vs. Williams, 590; Boyd et al., 
vs. England, 598 ; Toole vs. Perry, 627. 

. Discretion granting new trial not controlled. A/ethvin vs. Shorter et al., 
83; Winter et al. vs. Eagle & P. Man. Co., 249 ; Duncan vs. An- 
derson, 398; Hardin & Blakeman vs. Hanna, 453 ; Mcintyre vs. 
Tyson, 468 ; Boyd & Son vs. Hall et al., 563. 

. Discretion refusing not controlled where there is sufficient evidence to 
sustain verdict. elton vs. State, 84; Lee, ex’r, us. Chisholm et al., 
126; Ga. R. R.& Bg Co..vs. Goldwire, 196; Fackson vs. State, 
235; Graham vs. Campbell et al., 258; Attaway vs. State, 363; 
Woolfolk vs. M. & A. R. R. Co., 457 > Carter vs. State, 463; Virgin 
et al.vs. Wingfield, adm'r, 474; Underwood vs. State; Faver vs. 
State; Fields, Witherspoon &.Co. vs. Demore & Co., 525; Law & 
Co. vs. McBride, 568. 

. Newly discovered evidence tending to impeach witness no ground of. 
Felton vs. State, 84. 

. Verdict for usury set aside as contrary tolaw. Shealy vs. Toole, 210. 


. Newly discovered evidence, stipulation in copy note attached to declar- 
ation cannot be. did. 

. Newly discovered evidence which would probably change result, ground 
of. Sufficient diligence shown in this case. Winter et al. vs. Eagle 
& P: Man. Co., 249; Mathews vs. State, 469. 

. Newly discovered evidence, though cumulative, considered in connec- 
tion with ground that verdict is contrary to evidence. Vapier vs. 
Trimmier, adm’r, 300. 
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g. Verdict contrary to the evidence. Bailey et al. vs. State, 714; Sav. 
& Char. R. R. Co. vs. Callahan et al., 331; Lawson, adm’r, vs. 
Coates, 379; At. & Rich. A. L. R. Co. vs. Campbell, 586. 

10. Newly discovered evidence that witness will swear that she heard an- 
other admit committing the crime with which defendant was charged, 
not authorize new trial. Astaway vs. State, 763. 

11. Newly discovered evidence which would not have changed result, and 
which might have been procured by diligence, and which counsel do 
not swear they did not know at trial, no ground of. Dunn vs. State, 
gor; Gilmore vs. Murphy, 510; Mallory vs. State, 545; Ash vs. 
State, 583. 

12. Newly discovered evidence, known to defendant at trial is not, though 
unknown to counsel. Young vs. State, 40}. 

13. Newly discovered evidence not strictly cumulative, may be of no higher 
value than cumulative testimony. did. 

14. Such ground of new trial is not favored. Advantageous practice to let 
it appear in record who the witness is, etc. did. 

15. Judge, question of fact submitted to for trial, decision is as binding as 
verdict, and will only be vacated under rules governing the setting 
aside of verdicts. Carter vs. State, 463. 

16. Motion made at term when verdict was rendered except in extraordin- 
ary cases, but rule 7si need not then be granted ; if about to be granted 
at subsequent term and service of it be waived, sufficient to keep case 
in court. MZclntyrevs. Tyson, 468. 

17. Motion made at proper term but no rule mzs¢ granted and no brief of 
evidence approved; case comes on before succeeding judge, and no 
motion made to dismiss preliminary to argument, and such motion is 
mainly insisted on after annour.cement of intention to grant new trial, 
discretion of court in refusing to dismiss not interfered with, espe- 
cially where objecting party is allowed to amend brief of evidence 
tosuit himself. Power et al. vs. Sav., S. & S. R. R. Co., 471. 

18. Oral request to charge in course of argument, refusal to gfve not author- 
ize new trial. Walson vs. First Pres. Church, 554. 

19. Corpus delicti \ess fully established than might be expected, new trial 
more readily granted for error incharge. Minor vs State, 630. 


NOLLE PROSEQUI. See Criminal Law, 51. 
NON-SUIT. See Practice in Superior, City and County Courts, 22. 


NOTICE. See Principal and Agent, 7. 


OFFICE PAPERS. See Practice in Superior, City and County Courts, 
17-19: 


OFFICERS DE FACTO. See Corporations, 9. 
PARENT AND CHILD. See Contracis, 3. 
PARTITION. See 7rusts, 14-16. 


PARTNERSHIP. 
1. Partner colluded with third person to defraud state; state recovered 
judgment against third person; no bar to suit against firm. <A/exan- 
ders vs. State, 478. 
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2. Money fraudulently obtained by partner in name of firm, and in busi- 
ness transactions such as it usually engaged in, from state, firm liable 
therefor even though such conduct was unknown to other partner. Jdid. 

3. If officer of state paying the money knew that the partner was acting in 
violation of duty to firm, latter not liable. bid. 

4. Firm not liable for money fraudulently obtained by partner in matter 
having no connection with ordinary business of firm. did. 


PASTURE—COMMON OF. See Jnjunction, 12. 


PAYMENT. 

1. Money advancefl to guardian on private sale of ward’s property, not 
treated as payment, though succeeding guardian should so consent on 
sale legally made. Downing et al. vs. Peabody, adm’r, go. 

2. Creditor directs debtor to send money to F, or some other good house 
in Macon; debtor sends money to G, in Macon, and so writes credi- 
tor, but letter is not received until after money becomes worthless, no 
payment. Holland et al., adm’rs, vs. Tyus et al., 36. 

3. Promise to pay in currency by future day, sum equal to given amount of 
currency at date of promise, is to be discharged, after maturity, with 
no less currency than at maturity. Debtor only entitled to apprecia- 
tion to expiration of credit. Whitaker vs. Dye, 380... 

4. Possession of notes alone is not conclusive evidence of authority to ac- 
cept payment, where parties knew that notes belonged to ward and 
that title was in absent guardian. TZarpley et al. vs. McWhorter, 
guardian, 410. 


PENALTY. See Contracts, 13. 


PLEADINGS. 

1, Although action in short form alleged personalty to be in possession of 
defendant, whilst proof shows conversion before suit, non-suit not or- 
dered. Wilkin vs. Boykin, 45. 

. Action not being brought by plaintiffs as mechanics, but as partners and 
contractors, not entitled to recover lien as mechanics. Amendment 
will cure omission. Sav., Grif. and N. Ala. R. R. Co. vs. Grant, 
Alexander & Co., 68. 

. Imperfect plea which indicates meritorious defense stricken, this court 
will direct that it be reinstated on terms. Wright vs. Shorter, 72. 

. Copy of draft and indorsement thereon, annexed to declaration in short 
form, used to aid defective allegations. Indorsement need not be al- 
leged if copied. Atkins & Co. vs. Cobbs, 86. 

. Motive that induced filing of plea immaterial. did. 

. Declaration against trust estate must make such case as would render 
estate liable in equity. Winslow, trustee, vs. O’ Pry, for use, 138. 

. Declaration, judgment and execution must specify property constituting 
estate. bid. 

. Garnishment pleaded without stating in whose favor or for what amount, 
plea demurrable. Shealy vs. Toole, 210. 

. Copy note attached to declaration, defendant must know what stipula- 
tions are embraced therein. did. 

. Dispensed with by consent, pleadings cannot be. Cent. Bank of Geo. 
et al. vs. Fohnson & Smith et al., 225; Payne, treas., vs. Perkerson 


sh ff, 672. 
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. General demurrer based on defect curable by amendment, overruled. 
Blackwell vs. Broughton et al., 390. 


. Disability of plaintiff should be pleaded at first term. Alexanders vs. 
State, 478. 


. Indefinite and uncertain plea stricken on demurrer. Gilmore vs. Mur- 
phy, 510. 

. Evidence makes case other than that presented by bill, no recovery had. 
Rakestraw et al., ex'rs, vs. Brogdon, 549. 


- Nominal party sues: for use of real, former stricken by amendment. 
Wilson vs. First Pres. Church, 554. 


. Counter-affidavit to enforcement of mechanic’s lien returned by sheriff, 
with other papers in case, to clerk’s office, all become office papers of 
superior court. Copies established on motion. Morris vs. Ogles, 592. 


POSSESSORY WARRANT. 


Right to possession turned on evidence, and no error of law complained of, 
decision of magistrate not reversed. Burkhalter vs. Baker, 525. 


PRACTICE IN THE SUPERIOR, CITY AND COUNTY COURTS. 


1. Discretion refusing to allow leading questions on cross-examination, not 
controlled unless abused. Aivins & Williams vs. Kyle & Co., 24. 


2. Questions of amendments and irregularities in connection therewith, in 
the district court of the United States, are matters of practice in that 
court, and will not be inquired into by state courts. Szdad/ et al. vs. 
Thacker & Co. et al., 51. 


. Issue to be tried being sufficiency of affidavit to foreclose lien of owner 
of saw-mill; affidavit lost, and plaintiff put on terms to establish copy 
by certain day or case to be dismissed; on failure to comply case dis- 
missed. McLoughlin vs. King, 213. 

. Nunc pro tunc judgment not entered on parol evidence alone, where 
there is no entry anywhere showing disposition of case. Robertson vs. 
Pharr, 245. 

. Contract described in declaration as made with plaintiff, too late, after ver- 
dict, to object that it was made with plaintiff and others jointly, no 
plea in abatement having been filed nor objection to testimony made. 
Mahone vs. Bryant, 294. 

. Justification pleaded to action for libel, defendant entitled to open and 
conclude; nor is right forfeited by fact that he withdrew plea at be- 
ginning of trial and did not renew it until plaintiff had made out 
prima facie case. Ransone vs. Christian, 251 


. State legal position to jury, counsel may. did. See Warmock, vs. 
State, 503. 
. Requests which court designs to refuse should not be read to jury. Jdid. 


. Question propounded by prosecution subsequently withdrawn, refusal to 
allow answer to be recorded not such abuse of discretion as to require 
new trial. Carter vs. State, 463. 


. Party dies, another, not his legal representative, takes his place on ex- 
press condition that opponent shall lose no right thereby, same evi- 
dence admissible as if legal representative had been made a party. 
Power et al. vs. Sav. S. & S. R. R. Co., 471. 

. Certiorari from city court of Savannah, practice as to exceptions and 
traverse of return. Zyler Col. P. Co. vs. Chevalier, 494. Hacker & 
Maloney vs. Groover, Stubbs & Co., 505. 
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12. City court refusing or neglecting to supervise and approve such a record 
of exceptions as will fairly present case for review, compelled by man- 
damus. Ibid. 


13. Judge of city court of Savannah, in answer to mandamus requiring him 
to send up proceedings on writ of certiorari, stated that he could not 
comply with order as facts had passed from his recollection, the trial 
having been had several years since, and no statement of facts having 
been filed or presented for his approval. Motion to dismiss certiorari, 
without calling on defendant to show cause to the contrary, should 
have been overruled. Hacker & Maloney vs. Groover, Stubbs ‘& 
Co., 505. 

. New trial, to order case to be sent back for, error. did. 

. Certiorari, final judgment rendered in superior court where no question 
of fact is involved. Hallett, Seaver & Burbank vs. Blain & Har- 
ris, 525. 

. Evidence makes case other than that presented by bill, no recovery had. 
Rakestraw et al., ex’rs, vs. Brogdon, 549. 

. Trial cannot proceed without presence of papers or of established copies. 
Morris vs. Ogles, 592. 

Counter-affidavit to enforcement of mechanic’s lien, with other papers 
in case, returned by sheriff to clerk’s office, become office papers. of 
the superior court. Copies established on motion. dzd. 

. Presume in supreme court that superior court had ample evidence that 
copies established were true copies. did. 

. County judge, acting also as jury, may hear additional evidence after 
dinner though case was closed before, the defendant not making it 
appear that he was thereby injured. idling vs. State, 601. 

. Verdict in favor of only litigating defendant returned, and jury re- 
manded to find pro forma as to other defendants, too late for plaintiff 
to dismiss. Meador vs. Dol. Sav. Bank et al., 605. 

. Non-suit refused where there is some evidence to support plaintiff’s case. 
Irby vs. Gardner, 643. ' 

. Bill filed to correct credit improperly placed on notes for purchase money 
of land and to sell latter to pay balance due. Error to require com- 
plainant to elect whether he would proceed for the purchase money or 
for the land. Davis, ex’r, vs. Clark et al., 681. 


PRACTICE IN THE SUPREME COURT. 
1. Imperfect plea which indicates meritorious defense stricken, directed to 
he reinstated on terms. Wrightvs. Shorter, 72. 
2. Exceptions pendente lite not considered while case is pending below, 
especially where no errors are assigned thereon. South Ga. & Fla. 
R. R. Co. vs. Ayres, 230, 
. That admission was made, if so stated in charge, taken as true unless 
otherwise certified. DeSaulles & Co. vs. Leake, 765. 
. Where recital (of gleadings in bill of exceptions differs from copy in 
record, latteg governs. McClure et al. vs. Smith, gov., 439: 
. General —- to testimony not considered where no ground is stated 
either in bill orfrecord. McDaniel vs. Edwards, 444. 


. Part of propertyjlevied on subject and part not, judgment finding all 
subject reversed unless levy is dismissed as to that not subject. Aeaton 
us. Tifts, 446. 

. Entire charge not in record, presumed correct, unless error is manifest 
from portions of charge given and excepted to. Woolfolk vs. Mac. 
& Aug. R. R. Co., 457- 
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8. Clerk’s certificate to bill of exceptions cannot be waived. Daniel vs. 
Donaldson, 523. 
g. Certified transcript of record canrot be waived. bid. 

10. Bill of exceptions forwarded without certified transcript of record, 
though full copy may be embraced therein, writ of error dismissed. 
Lee, ex’r, us. Anderson, assignee, 524. 

. Suggestion of diminution cannot be made where there is no authentic 
portion of record before the court. Jéid. 

. Case dismissed for want of certified copy of record, not reinstated on 
production of receipt forwarded by clerk of this court to clerk of 
superior court stating that bill of exceptions and transcript of record 
had been received, accompanied by certificate of latter that from such 
receipt he believed he had forwarded the transcript. 67d. 

13. Bill of exceptions signed neither by plaintiffs nor their counsel, writ of 
error dismissed. Speer et al. vs. Merryman & Co., 529. 

14. Defect cannot be cured by proposition from counsel to sign after it has 
reached supreme court. did. 

15. Brief of evidence must be approved by judge in addition to having been 
agreed upon by counsel. This approval must affirmatively appear. 
Porter vs. State, 530. 

16. Question not made in court below not passed on here. Hawkins vs. 
Smith, trustee, 571. 

17. Established copies of office papers, presumed in supreme court that su- 
perior court had ample evidence that they were true copies. Morris 
vs. Ogles, 592. 

18. Erroneous charge certified to have been made, not presumed because 
entire charge is not in record, that error was cured by subsequent in- 
structions. Bryson vs. Chisholm, 596. 

19. No clerk’s certificate to bill of exceptions, but certificate to record states 
that accompanying is original bill of exceptions, and both papers 
reached clerk’s office together, writ of error not dismissed. Char/es 

* wus. Foster, 612. 

20. Final judgment, none shown in record, writ of error dismissed. Smith 
et al. vs. Cook, 662. 


PRESCRIPTION. 
1. Exceptions’ specified in Code by which prescriptive title will be de- 
feated, not enlarged by construction. ones e¢ al. vs. Bivins et al., 
executors, 538. 


PRESUMPTIONS. 

1. Where it does not appear that party holds back evidence in his power, 
non-production of more full evidence raises no presumption against 
him. Schnell, trustee, et al., vs. Toomer, adm’r, et al., 168. 

2. No presumption that railroad has authorized local agent to hinder access 
by counsel of plaintiff to adverse witness in its employ. Marsh vs. 
South Carolina R. R. Co., 274. 

3. Return of service not dated, presumed in time. Reid vs. Fordan, 282. 

4. Order of discharge not recite that surety on guardian’s bond has peti- 
tioned, etc., under section 4114 of Code, and these facts do not other- 
wise appear, but order, on its face, indicates some informal proceeding 
by consent, no presumption that more was done than is set forth. Du- 
pont vs. Mayo et al., 304. 

5. Declaration in favor of state signed by attorneys, presumed that they 
had authority of governor. Alexanders vs. State, 478. 
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. Certiorari, presumption is that city court of Savannah will supervise and 
approve such a record of exceptions and facts as will fairly present 
case. Tyler Cotton Press Co. vs. Chevalier, 494. 


. That magistrate will administer law correctly, presumed. Zndres et al. 
vs. Lloyd et al., 547. 


. Supreme court will presume that superior court had ample evidence 
that established copies were true copies. Aforris vs. Ogles, 592. 


. Erroneous charge certified to have been made, not presumed because 
entire charge is not in record, that error was cured by subsequent in- 
structions. Bryson vs. Chisholm, 596. 


. Employees not directly concerned in running of trains, not presumed to 
know schedule. Georgia R. R. and Banking Co. Rhodes, 645. 


PRINCIPAL AND AGENT. 


1. Life insurance yompany, agent of has no authority to contract that pre- 
mium shall be paid in medical services. Carter vs. Cotton States Life 
Ins. Co., 237. 


. Note, nothing on face of to show that maker was acting as agent, he is 
personally liable and principal not bound. Graham vs. Campbell et al., 
258. 

. Addition of word “agent’’ not change this rule where principal is not 
disclosed, bid. 


. Improper acts touching matters out of scope of agency, not imputed to 
principal. Marsh vs. So. Ca. R. R. Co., 274. 


. Corporation unaffected by conduct of agent tending to prevent access 
of counsel for plaintiff to witness in its employ, unless authority thus 
to act be shown. /dzd, 


. Declarations of employee of railroad company who saw homicide of 
other employee, made immediately thereafter, not affect company. /bid. 


. Railroad stock bought from trustee and sold to innocent purchaser for 
value; agent of first purchaser caused transfer to be made on books ; 
notice to him of claim of cestud gue trust, not notice to second pur- 
chaser. Stinson vs. Thorntou, adm’r, 377. 


. Guardian had authority, under act of December 11th, 1862, to appoint 
agent to act for him during his absence in Confederate army. Zarp- 
ley et al. vs. McWhorter, guardian, gio. 


. Possession of notes alone not conclusive evidence of agency to accept 
payment of same, where it was known to the parties that notes be- 
longed to the ward, and that the title was in the absent guardian. /dzd. 


. Officer of state paying money, acting in collusion with partner to whom 
paid on fraudulent claims, state cannot recover from firm, other part- 
ners being innocent of dishonest transactions. Alexanders vs. State, 
478. 

. Declarations of agents of railroad inadmissible to bind company unless 
made in particular business entrusted to them, and while engaged in 
such business. vans & Ragland vs. At. & W.P. R. R. Co., 498. 
Marsh vs. S. C. R. R. Co., 274. 

12. Sayings of general agent of administratrix who subsequently died, ad- 
missible to bind estate. Hines, adm’x, vs. Poole, 638. 


PRINCIPAL AND SECURITY. 

1. Guarantor who has received value in negotiating note, not discharged by 
judgment in favor of maker unless the result of fault of plaintiff; lat- 
ter not bound to pursue case to adverse termination in supreme court 
of United States. Wright vs. Shorter, 72. 
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2. Verdict against both defendants, finding one to be security, judgment 
against “the defendant” construed to include both. Saffold vs. Wade, 
ex’r, 174. 

. Amendments of judgment and execution to cure defects of which securi- 
ty had previously complained by illegality, which had been sustained, 
may be made without notice to him, especially where for his protection. 
Lbid. 

. Illegality by security after amendments, based on grounds which had 
been thus cured, properly overruled. zd. 

. Execution against principal and security ; levy on property of one pre- 
vents dormancy of judgment as to both. did. 

. Sheriff having taken bail and discharged prisoner, has no authority, 
subsequently and before returning bond to clerk’s office, to stipulate with 
securities to add other sureties to bond, and his failure to comply will 
not bar judgment of forfeiture. McClure et al., vs. Smith, gov, 441. 

. Nolle prosegui entered; there can be no forfeiture of bond to answer 
that bill. Lamp vs. Smith, gov., 589. 

. Assignee of two judgments, upon older of which there is security, must 
apply money collected from sheriff’s sale to older, otherwise surety 
will be discharged pro ¢anto. Simmons vs. Cates et al., 609. 

. Fact that assignee was purchaser of property sold and did not pay 
money, but considered it paid, makes no difference. did. 


PROCESS. See Service, 4, 6, 9. 


RAILROADS. 

1. Employee, free from fault himself, may recover for negligence of co- 
employee. Geo. R. R. & Bk'g Co. vs. Goldwire, 196. Marsh vs. 
South Car. R. R. Co., 274. 

. Corporation unaffected by conduct of local agent tending to prevent 
access by counsel for plaintiff to witness in its employ, unless author- 
ity thus toact be shown. Marsh vs. South Car. R. R. Co., 274. 

. Extraordinary diligence for protection of passengers, railroad bound to 
exercise; this done, not liable for injuries. Brun. & Alb. R. R. Co. 
vs. Gale, 322. 

. Receiver, company not liable to employee for injury sustained while in 
hands of. Thurman vs. Cherokee R. R. Co., 377. 

. Stock killed, even in pasture enclosing railroad, presumption against the 
company. Woolfolk vs. Mac. & Aug. R. R. Co., 457. 

. Declarations of agents of railroad inadmissible to bind company unless 
made in particular business entrusted to them, and while engaged in 
such business. Evans & Ragland vs. At. & West P. R. R. Co., 498. 
See Marsh us. S. C. R. R. Co., 274. 

. Agents of connecting roads may be agents of road sued to make in- 
dorsements on bill of lading as to condition of corn passed over line, 
hut fact that road sued is one of connecting line, and under contract 
with others in respect to carriage of freight, must appear. /dzd. 

. Indorsement of agent on bill of lading, made some time after reception 
of goods, inadmissible to show that company received corn in good 
order, unless accompanied by proof that it was his business so to act 
on reference of the matter to him. did. 

. Bill of lading executed at St. Louis by agent of steamboat in which 
corn to be transported to LaGrange, Georgia, is recited to be in good 
order, does not show that last road received same in such condition, 
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in absence of proof that it was one of line under contract with steam- 
boat and thus bound by act of latter’s agent. did. 


10. Proof that goods in good order are received on any railroad of a con- 
necting line, presumption is that such condition continued until re- 
ceived by last company. did. 

11. Domestic animals and railroad trains equally free to pass over unen- 
closed lands; in case of collision, diligence of respective owners ma- 
terial. Geo. R. R. & Bk'g Co. Neely, 540. 

12. Stock killed, what will excuse and what will mitigate. did. 


13. Proposition in section 2972 of Code that if plaintiff could have avoided 
injury, he cannot recover on account of defendant’s negligence, does 
it apply to othgr than personal injuries. ézd. 

14. Full diligence established by company in this case. Jdzd. 


15. Negligence is matter of fact, notof law. did. See Woolfolk vs. Mac. 
& Aug. R. R. Co., 457. 

16. Employee to recover must show himself free from fault, or negligence 
in co-employees. Casesin 53 Georgia Reports, 488, aud 54 lbid., 506, 
compared and reconciled. At. & Rich. A. L. R. Co. vs. Campbell, 
586. 

. Baggage master upon train in imminent danger of collision jumps there- 
from and is injured; no defense for company that conductor ordered 
him not to jump. Geo. R. R. & Bk’ g Co. vs. Rhodes, 645. 

. Employee assumes risks necessarily incident to occupation, but not such 
as result from negligence of co-employees. dzd. 

. Employee not directly concerned in running of trains, not presumed to 
know schedules. ézd. 


. Employee injured from negligence of co-employees, verdict not readily 


interfered with. Jézd. 


RECEIVER. See Lguity, 18. 20; Injunction, 2, 3, 5,6, 22, 23, 28, 29; 
Railroads, 5. 


RECOUPMENT. See Set-off and Recoupment, 3. 
REMAINDERS. See Administrators and Executors, 2. 
RESCISSION. See Zguity, 28. 

REVIEW—BILL OF. See Zgutty, r2, 73. 


ROADS. 


1. Public road upon land which was known to vendee at time of purchase, 
not constitute breach of warranty against incumbrances. Desvergers 
et al. vs. Wilkes, adm’r, 575. 

2. Public road, portion of assigned under section 621 ef seg. of Code, per- 
son receiving assignment becomes gzas? commissioner, and must be 
punished for neglect of duty in same manner as commissioner. Patt//o 
vs. Cutliff et al., 689. 


3. Commissioners’ court would have no jurisdiction in such case. bid. 


SALES. 

1. Goods ordered are, after acceptance, presumed to be of quality ordered 
Burden of showing inferiority is on purchasers, and this must be done 
with that degree of certainty which usually suffices in civil cases. At?- 
kins & Co. vs. Cobbs, 86. 

VOL. LVI. 49. 
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2. Partial payment by purchasers, with knowledge of defective quality, not 
prevent this defense. did. 

3. Abatement of purchase money should be equal to difference between 
agreed price and actual value; and this whether purchasers lost any- 
thing or not. bid. 

4. For a sale to illustrate value, medium of payment as well as price 
should be regarded. did. 

5. Where bill claims proceeds of sales made in a Confederate transaction, 
error to decree for value of goods in United States currency at time 
when they ought to have been accounted for, instead of value of pro- 
ceeds of fair sale when goods ought to have been sold. Ayres vs. 
Daly, 119. 

6. Personalty sold and delivered, no lien implied by law in favor of vendor. 
Fohnson & Smith et al. vs. Farnum et al., 144. 

7. Right to rescission for fraud must be claimed before equity will treat 
sale as rescinded. bid. 


SEAL. See Claim, 6; Equity, 26. 


SERVICE. 

1. Return of service by United,States marshal should be treated as conclu- 
sive in state courts. Stndadl et al. vs. Thacker & Co. et al., 51. 

2. Service at house where defendant left his family, especially when they 
are still in same city, and when, though the wife has sold the house 
and furniture, she has not delivered all the latter nor parted with pos- 
session of the house, is valid. ézd. 

. Appearance of defendant and plea to merit cures all irregularities in 
service. bid. 

. Process in equity which commands attendance on certain day under 
penalty of law, valid. Dadt. and Morg. R. R. Co. vs. McDaniel 
et al., 191. 

. Private person, service of bill by, with affidavit verifying same, valid. 
lbid, 

. Appearance, demurrer and answer cures irregularity in process and ser- 
vice. bid, 

. Return of service not dated, presumption is that it was perfected in 
time. Reid vs. Fordan, 282. 

. Appearance and pleading waived service before adoption of Code. 
Blalock vs. Tidwell, 517. 

. Process in name of Hon. James M. Clark, of said court, leaving out the 
word “judge,” valid. Chappell vs. Boyd et al., 578. 


SHERIFF. See Levy and Sale, 5, 13-17; Principal and Security, 6. 


SET-OFF AND RECOUPMENT. 

1. Libel, to action for, damages sustained by defendant from assault set-off. 
Ransone vs. Christian, 351. 

2. Property-holders who have paid, whether voluntarily or by coercion, 
illegal taxes in former years cannot set-off such payment against taxes 
of later years. Wayne, adm’r, et al., vs. Mayor & Ald. of Sav., 448. 

3. Damages, recoupment of, jury may consider respective short-comings of 
plaintiff and defendant, and make verdict accordingly. i// vs. Sid- 


ley, 534. 
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4. Judgment in favor of stockholder against company set-off against suit 
under individual liability clause of charter. Boyd & Son vs. Hall et 


al., 563. 


SETTLEMENT. See Administrators and Executors, 9. 


STATE. 

1. Governor has authority to institute suit for money out of which state has 
been defrauded. Alexanders vs. State, 478. 

2. Declaration in favor of state signed by attorneys, presumption is that 
they had authority of governor. did. 

3. Estopped from asserting right to her own property, state can only be by 
legislative enactment or resolution. /ézd. 

4. Agent of state colluding with member of firm, without knowledge of 
other partner, to defraud state, latter cannot recover from innocent 
partner. did. 

5. Executive warrant on treasurer is not a contract; itis only a license or 
power, and is revocable.before payment. letcher, ex’r, vs. Renfroe, 
treasurer, 674. 

6. If revocation cannot take place by separate act of governor, it can b 
ke I y SC] x: ’ y 
joint act of governor and general assembly. Jdzd. 

7. In face of resolution approved by governor, directing treasurer not to 
pay warrant, mandamus will not issue. bid. 


STOCKHOLDERS. See Corporations, 1-8, 11. 


TAXES. 

1. Invalidity of orders levying taxes cannot be urged by collector as 
ground for failure to pay over money collected thereunder. Wilkin- 
son vs. Bennett, ord’ y, for use, 290. 

2. Not sufficient for collector to show that he has paid money in liquidation 
of balance due on digest of previous year. did. 

3. Property-holders who have paid, whether voluntarily or by coercion 
illegal taxes in former years, have no right to set-off, by injunction or 
otherwise, such payment against taxes of later years. Wayne, adm’r, 
et al. vs. Mayor and Ald. of Sav., 448. 

4. Discretion of chancellor in use of remedy of injunction to restrain col- 
lection of taxes, on questions involving whole system of municipal 
finance, not interfered with. did. 


TORTS. See Actions. 


TRADE—CONTRACT IN RESTRAINT OF. See Contracts, 16. 
TRESPASS. See Jujunction, 14. 


TROVER. 
Although action in short form alleges personalty to be in possession of de- 
fendant, whilst proof shows conversion before suit, non-suit not or- 
dered. Wilkin vs. Boykin, 45. 
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TRUSTS. 


I. 


2. 


3: 


Law of should not be charged unless there is some evidence of a trust. 
Wagner, guard., vs. Robinson, 47. 

Declaration against trust estate must make case where court of equity 
would render estate liable. Winslow, trustee, vs. O’ Pry, for use, 138. 

Declaration, judgment and execution must specify property constituting 
estate. bid. 


. Conveyance to trustee for use of wife for life, and at her death for use 


of issue, the wife nevertheless to have the power of selling and passing 
title by her own deed; should she die leaving no issue and no will, 
trustee to hold for certain designated persons, etc., vests legal title in 
trustee, and if he was barred by statute of limitations, so was the wife 
and remaindermen. Schnell, trustee, et al. vs. Toomer, adm’r, et 
al, 168. 


. Mature man, income of property vested in trust for, subject to his debts. 


Bailie & Bro. vs. McWhorter et al., 18}. 


. Wife and children not necessary parties to bill, husband being alone in- 


terested in income. 67d. 


. Trustee being dead and no successor appointed, income made liable 


through a receiver. did. 


. Lien for supplies with which to make a crop, trustee no authority to 


create. Zaylor & Co. vs. Clarke et al., 309. 


. Conveyance to husband for use of wife and children, born arid to be 


born, clothes him with executory trust, which does not become execu- 
ted so long as coverture subsists and children are minors. oyd et al. 
vs. England, 598. 


. Executory, so long as trust is, legal title cannot vest in beneficiaries. 


Lid. 


. Trustee not removed and successor appointed in proceeding to which 


former is not a party. did. 


. Wife, suing for herself and as next friend for children, cannot, pending 


coverture, recover land at law from purchaser from husband as trustee, 
without bringing latter in as party, and without proving such facts and 
submitting to such terms, etc., as would entitle her to a decree in 
equity. bid. 


. Note by trustee not sufficient to warrant recovery against trust estate. 


Existence of trust estate, of what it consists, and specific facts which 
render it liable for the debt must be established. Gandy, trustee, vs. 
Babbitt et al., adm’rs, 640. 


. Trustees deal with each other, both believing that authority exists for 


one to purchase from the other a full tract of land, when such authori- 
ty only extends to part of the tract, the trust estates will be tenants in 
common, the vendee owning, when paid for, all that could be legally 
purchased, and the vendor the balance. Grimes et al. vs, Little, 
trustee, et al., 649. 


. After land has greatly depreciated, partition, and not rescission, proper 


remedy for adjusting equities. ézd. 


. Land should be divided by metes and bounds according to actual value ; 


if that cannot be done it should be sold and the proceeds divided. 
Lbid. 


UNITED STATES COURTS. 


Return of service by marshal treated as conclusive in state courts. 
Sindall et al. vs. Thacker & Co. et ai., 51. 
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2. Questions of amendments and irregularities in connection therewith in 
courts of the United States, are matters of practice in those courts, and 
will not be inquired into by the state courts. /did. 


USURY. See Juterest and Usury. 


VENDOR AND PURCHASER. 

1. Part of purchase money paid and bond for title given; judgment obtain- 
ed for balance and fi. fa. levied on land, deed having been first filed 
in clerk’s office. Wife of vendee cannot set up right to have money 
paid by husband refunded, on ground that it was hers, by claim, with- 
out proving insolvency of vendor. Boyd vs. Chappell, 22. 


. Waste of land and use of profits by vendee enjoined at instance of ven- 
dor, and receiver appointed, where former holds under bond for title, 
having paid no part of purchase money, and from peculiar facts there 
is danger of latter’s losing debt. Zu/ts vs. Little, adm’r, 1379. Gunby 
us. Thompson, 316. Chappell vs. Boyd et al., 578. See Fohnson & 
Smith et al. vs. Farnum et al., 144. Mayer et al. vs. Wood, March 
& Co. et al., 427, and Worrill et al. vs. Coker, 666. 

. Assignee of bond for title acquires only rights of assignor, and takes 
land subject to all claims of vendor. Scroggins vs. Hoadley, 165. 

. Section 3654 of Code authorizing filing of deed, etc., covers case where 
plaintiff in judgment is transferree of notes for purchase money; and 
it makes no difference that deed has been made by vendee to assignee. 
Lbid. 

. Though bond obligated vendor to make deed so soon as certain pay- 
ments were made and notes given, which condition had been complied 
with, land may nevertheless be sold under judgment. did. 

. Warranty by vendee to vendor, former cannot recover against latter for 
breach; nor can he transmit such right by conveying land with war- 
ranty. Willis et al. vs. McGough & Co., 198. 

. Lien on land conveyed in 1870, vendor has none, nor is he entitled to 
priority in distribution of assets of deceased vendee, Yones vs. Fanes, 
adm’r, 325. 

. Bond for title given and notes for purchase money transferred with in- 
dorsement of vendor thereon, latter has no right, because of suit on 
indorsement, to enjoin sale of land. Wiliams vs. Stewart et al., 663. 

. Exchange for lands in Florida, failure to examine same not debar de- 
fendant from setting up false and fraudulent representations of com- 
plainant as ground for relief. Bryan vs. Suggs, 679. 


VENUE. 


1. Crime, venue of must be established beyond all reasonable doubt. 
Gosha vs. State, 36. 

2. Residence of family is legal venue of husband; wife cannot, in his ab- 
sence and without his assent, change that residence so as to change 
his venue. Sindad/ et al. vs. Thacker & Co. et al., 51. 

3. Cause of action, none alleged against party residing in county of suit, 
case dismissed though cause of action be set forth against non-resident 
defendants. Lester et al., adm’rs, et al. vs. Mathews, 655. 


VERDICT. 


1. Jury not obliged to stop precisely where testimony becomes silent, but 
from facts proven, or from absence of counter-evidence, may infer ex- 
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istence of other facts. Verdict is compounded of evidence, law and 
logic. Mahone vs. Bryant, 294. 

2. Consent decree or verdict cannot be amended on suit at common law 
for fees so as tocover same. Lester et al., administrators, et al.vs. Ma- 
thews, 655. 


WAIVER. 


1. Homestead, waiver of by mortgagor binding. Simmons vs. Ander- 
SON, 53. 

2. Appearance and pleading to merits cures all irregularities in service. 
Sindall et al. vs. Thacker & Co. et al., 51; Dal. & Morg. R. R. Co. 
vs. McDaniel et al., 191. 

3. Contract described in declaration as made with plaintiff, too late, after 
verdict, to object that contract introduced. was made with plaintiff and 
others jointly, no plea in abatement having been filed, nor objection to 
evidence made. Mahone vs. Bryant, 294. 

4. Traverse of plaintiff’s affidavit in attachment not waived by afterwards 
pleading to the merits. Parker vs. Brady, 372. 

. Appearance and pleading waived service before adoption of Code. 
Blalock vs. Tidwell, 517. 

. Clerk’s certificate to bill of exceptions cannot be waived. Daniel vs. 
Donaldson, 52}. 

. Certified transcript of record cannot be waived. dd. 

. Pleadings cannot be waived. Payne, treasurer, vs. Perkerson, sheriff, 
672. See Cent. Bk of Ga. et al. vs. Fohnson & Smith et al., 225. 


WARRANTY. 


1. Bridge and ferry franchises purporting on face of grant to be exclusive, 
conveyed with warranty against vendor and his heirs only, purchaser 
takes risk of grants proving exclusive. Wright vs. Shorter, 72. 

2. As the grant existed, though not exclusive, there was a subject matter for 
contract to operate on. That it was less extensive than it was be- 
lieved to be, only negatives existence of some of supposed attributes of 
subject matter. did. 

3. Abatement of price for goods sold with warranty of quality, should be, 
at least, difference between agreed price and actual value, and this 
whether the purchasers lost anything or not. Atkins & Co. vs. Cobbs, 
86. 

4. Vendee who has warranted to vendor cannot recover for breach; nor 
can he transmit such right by conveying with warranty. Widlis et al. 
vs. McGough & Co., 198. 

5. Public road upon land which was known to vendee at time of purchase, 
not constitute breach of warranty against incumbrances. Desvergers 
et al. vs. Willis, adm’r, 515. 


WILLS. 


1. Loan to wife during natural life of $5,000 00; at her death to be equally 
divided between all testator’s children and his grand-daughter. Duty 
of executor to pay widow interest on money during life, and at death 
to divide as indicated in will. Lee, ex’r, vs. Chisolm et al., 126. 

2. Contract for valuable consideration to leave legacy, binding on admin- 
istrator. Vapier vs. Trimmier, adm’r, 300. 
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3. Wifg may make will without consent of husband under constitution of 
1868 and act of 1866. Urguhart vs. Oliver, 344. 


4. Instrument in form a deed of gift, and well attested as such, but not 
legally attested as will, if doubtful in its terms as to time of vesting 
the estate, should be classed as a deed. - Dismukes, adm’r, vs. Par- 


vrott, 51}. 


WITNESS. 


1. Discretion refusing to allow leading questions on cross-examination, not 
controlled unless abused. Burrus & Williams vs. Kyle & Co., 24. 


2. In suit to charge wife’s estate for services, where, at time of trial, hus- 
band is dead and wife insane, plaintiff incompetent to show services to 
have been rendered with their knowledge, etc., or to prove contract 
with husband in respect thereto. Wagner, guard’n, vs. Robinson, 47. 


. Action against married man to recover money under contract to pay 
plaintiff in case of birth of child $1,000 00, etc., though made before 
cohabitation, and repeated after birth, is suit in consequence of adult- 
ery, and plaintiff is incompetent. Sloan vs. Briant, 59. 


. Receiver competent to prove his account; vouchers not produced unless 
called for. Ball, adm’x, et al., vs. Vason, trustee, et al., 264. 


. Party introducing cannot ask witness whether he has not made certain 
statement out of court, unless surprised. J/arsh vs. So. Ca. R. R. 
Co., 274. 

. Leading questions allowed on direct examination because witness is in 
employ of adverse party, same mode of examination allowed on cross. 
Loid. 

. Leading question to witness introduced by state, judge may propound. 
White vs. State, 385. 

. Guardian of lunatic ward competent witness in contest between himself 
and heirs as to administration of ward’s estate, the heirs being in life 
and witnesses. Zarpley et al. vs. McWhorter, guard’n, 410. 


. Bill by children of cested gue trusts against administrator of purchaser of 
property sold by trustee, to recover same, and defense is prescriptive 
title, trustee is incompetent as to what passed between him and pur- 
chaser at execution of deed to show that title originated in fraud. 
Virgin et al. vs. Wingfield, adm’r, 474. 

. One party dead, other nevertheless competent to show that consideration 
of contract inured to benefit of estate of deceased. ines, adm’x, vs. 
Poole, 638. 





